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By Susanna McBee
Washington Post Staff Writer

President Nixon will not tes-
tify personally in the Los An-
geles trial of his former do-
mestic adviser, John D. Ehrl-
ichman, despite a California
court order that he do so, the
White House announced yes-
terday.

Deputy press secretary Ger-
ald L. Warren said Mr, Nix-
on’s attorneys “will recom-
mend to the President that he
respectfully decline to appear
. .. on constitutional grounds.”

Warren did not spell them
out, but presumably the Presi-
dent could decline on grounds
of executive privilege and sep-
acation of powers—arguing
that a court, especially a state
court, cannot subpoena a Pres-
ident. Or he could contend
that his appearance in Los An-
geles would create a hardship.

Warren did not rule out the
possibility that Mr. Nixon
might respond in writing to in-
terrogatories from defense
lawyers. “If other requests are
put to the White House, they
will be d\elrt with as they arise,”
Warren said. .

Ehrlichman is charged with

See SUBPOENA, A30, Col. 1

in connection with the
Labor Day weekend bur
lary at” ‘the office of Dr
Lewis J. Fielding. the forme:
psychiatrist of Daniel Ells
Berg, who a few. months ear
lier had leaked the Pentagon
Papers to the press.

“Two other former White
se aides, David R. Young

Jr. and G. Gordon Liddy, are|

charged. wtih burglary and
conspiracy in the case. ©

"““Ehrlichman and his two co-
defendants—who were: mem-
bers of the so-called
“plumbers” unit ~“that Mr.
Nixon set up to probe leaks of
alleged national security infor-
mation te the press—claim
they were acting as federal
law officers at the time of the
Blpakdn, 0 T
 Their defense is that they

cannot be charged with crimi-

mal intent since they say they
‘Wwere acting in good faith as
federal officers investigating
leaks that Mr. Nixon believed
were impeding the govern-
ment’s ability to conduct for-
eign relations.
On Tuesday Los Angeles Su-
perior Court Judge Gordon
Ringer said the defense team
had persuaded him that “the
.Honorable Richard M. Nixon
is a material witness for the
defense.” .
- Ringer’s law clerk, Larry Fi-
dler, said yesterday that the |
judge would probably not |
sign a certificate demanding!|
Mr. Nixon’s appearance umtil!
next Monday or Tuesday.
Z«Meanwhile, Attorney Gen-
i William B. Saxbe told re-
porters here that Ringer’s de-
cision was “a little bit unreal-

" Saxbe argued, “A President
of the United States can’t ap-
pear in every justice of the
peace court in the country at
the whim of the justice of the
peace.”
.. Barlier, he compared thel-
subpoena to those issued re-|
cently by the Senate Water-|'
gate committee for more than
500 White House tapes and
documents, an action that he
called “somewhat absurd.”
. Baxbe said he has ordered a|
Jtistice Department stydy to|
determine how great a barrier
executive privilege is to what
gg;sees as an onslaught of sub-
poenas against the President.
The study is being conducted
by Assistant Attorney General
Bobert G. Dixon Jr.
' Saxbe said White ' House!
tapes also have been subpoe-
naed in the case of Dr. Ken-
neth Riland, a New York os-
teopath who formerly treated
Mr. Nixon. Riland is under in-
dictment on tax-evasion
charges.
. The Attorney General said
the doctor had been to the
Oyal Office and apparently be-
lieves that tapes of his conver-
sations with the President
there will help him in his {ax
case. : i
“This is going to pop up all
over the country,” Saxbe said |
of the outbreak of subpoenas,
against Mr. Nixon. “We’ve got|
to determine the extent of it.”|
+SBaxbe said the Justice De-!
Partment might file a frien-of-
the-court brief in the os An-
geles case, but such a filing
ems unlikely since the
%ﬁite House is handling Mr.
[¥IXon’s response. . ...,
« Despite the outward appear-
ance of a break between Mr.
Nixon and his trusted former

aide, FErhlichmah, over tne
burglary case, one defense
lawyer, Joseph Ball, has made
it clear there is no- split.
Asked whether there had
been a falling-out between the
two men, Ball rplied, “I
haven’t heard of any.”
- 'On Tuesday another Ehrlich-
man defense attorney, Douglas
Dalton, said Mr. Nixon’s chief
lawyer, James St. Clair, had
indicated that the President
might respond to written ques-
tions submitted by defense
counsel.
- If the President does not
respond, however, Ehrlichman
and his co-defendants might

e “able to argue that their
-ase should be dismissed be-
ause they are unable to pro-
‘uce the best evidence avail-
ble to exonrate them.
Charles Gessler, thg public
tefender appointed to handle
Aiddy’s case, told Washington

Jost staff writer Leroy .
iarons yesterday that the de-
‘ense wants Mr. Nixon’s testi-
mony and is “willing to take
atchance” on the possibility
that the President might de-
clare, as he did last May 22,
that the Fielding burglary was
outside the scope of the “plum-
bers” unit.,

Mr. Nixon also said last
Nov. 17 that “I personally
thought it was a stupid thing
to do, apart from being an
illegal thing to do.”

Gessler said, “I'm not in-
terested in  Mr. Nixon’s
opinion of what was legal or
illegal. I want to get into tne
record the facts asMr. Nixon
laid' them out in''his May 22
speech” At that time the !
President admitted creating-
the unit and assumed respon-
sibility fo rits actions “de-
spite the fact that I at no time
approved or had knowledge of
them.

The certificate from Los
Angeles Judge Ringer order-
;ing Mr. Nixon to testify there
|on Feb. 25, when a hearing
will be be held on a motion
to dismiss the case, and on
April, the trial date, will be
lsent here by registered mail.

' It will go to the District of

Columbia  Superior Court
clerk, who will forward it to
the U.S. attorney’s office,

which will draw up an order
asking Mr. Nixon to show
cause why he should not ap-
pear in Los Angeles.

This order will be filed with
the special procedure section
in the Superior Court clerk’s
office, which will send it on to
the judge in chambers, Sylvia
Bacon. She will sign the order
and set‘a hearing to be held in
about 10 days. The hearing
will probalby be held before
either Chief Judge H. Greene
or the  judge who controls the
eriminal calendar, John F.
Doyle.

That hearing will determine
whether Mr. Nixon is, in fact,
a material and necessary wit-
ness, whether his Los Angeles
appearance would cause un-
due hardship, and whether
California and other states he
might pass through will pro-
tect him from arrest or other
subpoenas.

If all those determinations
are made in favor of the de-
fendants in the burglary case,
the judge would then issue a
summons and a U.S. marshal
would serve it at the White
House. Any Superior Court
oradr to Mr. Nixon would un-
doubtedly be appealed.




