IN THE UNITED STATES_CGU?T OF APPRALS
FOR THE DISTRICT OF COLUMBIA CImnCuIT
P RO . REUBEN B, ROBERTSON, III, ET AL., ;
?: PFlaintiffs-Appellees,
| ve | . No. 72-2186
i.. . Jomf H, SHAYFER, ET|AL.,
Deféndants~éppellants.

. MEMORANDUM CONCERNING THE EFFECT OF
WEISDERG v, DEPARTMENT OF JUSTICE

e . This memorendum is in response to the order of Hovember 14,

1973, wherein this Court requested "memorands from the parties

T s w g wnern

el 7 concerning the effect on this case of ‘the Court’s recent en© "%« wuad
Eg banc decision in ¥elsbersm v. Deparbment of Justice, Ho. T1~1026

: i ,

o - {Getover 24, 1973).7 sed We wonld note at the outset, however,

i -

that in our viecy the SWAP reports arve exemgted from disclozure
. ',“,.noﬁ only by Exemption 7, but alsc by the other exemptions
~ ralsed in our briefs, particularly Exemption 3, and that,

? ‘ther&fore, it ig not necessary for this Court to reach the
sssue involving Exemption T

s In Welsberg, this Court established that the documents
?i?a ' aré protected from ﬂiscl&sure by Exemption 7 4f it is deter-
5; mined thet they “were investigatory in nature” and "were

Y/ This decision will be cited as Felsberg, slip op., p. .
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'“contained in such a

Purther elements o

naturs of some harnm

:(Bazelon,

proceedings.

- V. Department of Def

‘ plaintiff «ought to
. 146 (c.A. 2
46 ¥, 24 821 {C.A.

- compiled for law enforcement purposes,”

- 2 =

Mhisberﬁ, 511? CDhey

P+ 6. Once it is determined that tha 6ocuments acught are

nzceszary to engage

file, th“y are exempt and it i not
in any "balaneing” or to establish any

invoke the exemption, e.g., establish

any further thal each document in the file is separately pro-
-tected by Exemption

7. Moreover, in Heisberg, this Court.

specifically rejected the test contained in the original

panel decision that

disclosure of the i

.J., disqent+ng).‘

the gavénnment had to establisgh the
uhich was likely to result from public
les. See weiabér«, slip op., PP. 18~23,

M

the notion that Exemption 7 applies only to "cpen® files and

that there must be 2
Accordingly, in cages in which Exemptian T is

“invoked, the Judicial inquiry is limited to determining whether = -~ -
. _the agency's elassif |
tive £ile compiled I

Heigberg, slip op.,

concrete prospect of future enforced at ,

ieation of the materisls as an investigs-~

2

cr law enforcement purposes is proper.

Pe 1i.

2/ As m yesuit of

the eh bane decision in Yeisbersz and Asnin
enae, No. [2-2147 (ﬁavamber'ab, 1973)%

which 8ls0 supports
Exemption 7 iz wvirtu

» 1572},

1imit the purpcses u
evar, has held that

cur position, »laintiffs! angument on
2lly stripped of authority. ucracver,
distinguish Frankel v. S.E.C., 460 7.

5. 1571), upon whnich ne rely, 80 a3 to
nderlying Exeun*ion T. This Court, hou~

Frankel and Evans correctly set oul the

T purposes of Exerption fe
- 8lip OD.s; DD 12”13’.,

;Eé§222§; slip op., pp. 6, 73 Aspin,

and BEvans v. Denartrent of Transnoytativn e
’.» "..r

In ad&itkon, Ve*sbééz rejccta o i
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i, Certaficate &cticn,
”Jthat the SHA? rehari

. therefore, under ¥ei
. tfon 7. ™

. had the opportunity

- The recoxrd in thiz case supports o

purposes.”

that one of the objectives of a SHAP

R B

our view thet the SWAP

- reports are "iﬁveﬂtlgatory files comniled far law enfcrcement
‘We pointed oub in our main brief, p. 26, n. 13,

report 1s to determine an

operatorts complicnce with F.AA. reguletions; that while SWAP

teams do not procesg violations, the SUAP reports are trang-

-mitted to the district offices end those offices have tha

responsibliity to detemmine whether a violation oeeurred znd

the course of enforcement sction; and that the possible courses

- of action are a Lett

toyy files compiled

- ge 'mcggz‘}ize} 2‘

elainm in the light ¢

developed with the }

reason, if the Court

er of Correction, Safety Compliance Hotice,
ar'civil pénalt}. Accordinu;y,>we subnit

5 are p*onerl cbarwcterized as investiga~f

for law enforcenent purposes and are,

sbe*", exempt from disclosure by Exemp~

iontever, that the district court hes not
to evaluate the government's Exemption 7
£ Weisberg and that the record was not

leishery, principles in nmind., ¥Por this

should reject our view that other

In any event, the record certainly precludes the entry of

swmary judgmant on

this poinﬁ.
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