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The State of Tennessee makes application, pursuant to Rule 10,

Tennessee Rules of Appellate Procedure, for permission for exuracrdinaty
appeal and a stay of two orders issued by the lower courts, First, the State
seeks extraordinary appeal and a stay of an order entered on August 18, 1 997,
by the Honosable Jotw P, Colton, Jr., Judge of Division [{I of the Criminal
Court of Shelby County. In that order, Judge Colton asserts that he has
“original jurisdiction” in the case and that he has received information that
there are individuals who “claim to have evidence of a conspiracy to kill Dr.
Martin Lucher King, Jr.” The order grants Mike Roberts, a law professor and
Special Master, the power to issue .subpoenas and take testimony “concerning
allegations of a conspiracy to kill Dr. King by any person, whether a defendant,
co-defendant, or indictad person.” The order also provides that the testimony
shall be taken v parte before a court reporter, that such testimony shall be
sealed and filed with the clerk of the court and that this court “shall not see
the testimony taken.” (Addendum &)

| In addition, the State seeks extraordinary appeal and a stay of an
urder entered by the Honorable Jue B. Brown, Judge of Division IX of the
Criminal Court for Shelby County on August 11, 1997, That order required
the District Attorney General to make a claim for evidence in the possession of

the Federal Buteau of Investigation and further requires that the State appear
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. un August 18, 1897, at 11:00 a.m., at which time i miist be "prepared o
present the Court with expedited propossls” for further testing. (Addendum
By ‘T'he State would show as follows:

1. On April 9, 1997, this Courg entered an order providing thut
Ray's request to veopen his price post-conviction petition was premature and
therefore should be denied. The Court further held that the “txial court has
digcretionary, plenafy authgrity over physical evidence in its possessivn.” The
State did not seek review of that order in the Supreme Court.

2. Since the entry of that order, there have been numerous
hweurings before Judge Brown. The vifle has‘br:en wyt-fircd and the experts
appointed by the court concluded that.the results were inconclusive, the same
conclusion reached by the FBI some 28 years ayy.

o 3. Additional hearings were held after the tests were conducted.
Judge Brown requested that coungel for the Stutg and Ray attempt to locate
the bullet that killed the Rev. Dr. Martin Luther King, Jr. It was subscquéntly
detenmined that the buller is in possession of the FBI in Washington, DC.

4. On August 11, 1997, Judge Brown entezed an urder providing

- In part:

THEREFORE, IT IS ADJURGED,
ORDERED AND DECREED that John Hancock,

Special Agent in charge of the Memphis office of the
Federal Bureau of Investigation (FBI) to [sic]

2
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request that these items, the test-fired bullets, and
the laboratory bench notes, from his Washington
headquarters and be produced in this Court on
August 19, @ 11 am 1997, for inspection by all
parties in this cause. Furthermore, this Court orders
the District Attorney-General [sic] for the 30th
Judicial District to make its legitimate claiw for
these [tems, as the 1968-69 prosecution team from
this office would have been legally obligated to
obtain these evidentiary materials and produce them
in court had the murder trial of Petitioner JAMES
EARL RAY had [sic] gone to trial as originally
intended. (Addendum 2).

5, While these procecdings were occurring in Division IX, Judge
Colton in Division III appointed a Special Master to investigate why the
mmt;.-.rs relating (o the Ray case were being heatd by Il-xdgc Brown,
(Addendum C), Based upon information received from the Special Maswr,
Judge Colton entered an order requiring that the Ray file be retumed by Judge
Brown to the clexk, {(Addendwn D).

6. On August 18, 1997, Judge Colton entered an order
appointing Special Iaster Roberes to issuc subpoenas and rake ex parte
statements on whether there was a conspiracy to kill Dr. Martin Luther [Ong,
It.

7. Both Judge Colton and Judge Brown quite dearly lack any
legal authority to enter the orders they have entered. This Court held inits

April 9, 1997, order that “the zequest to reopen the petition for post-
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conviction relief is prematug:e and, therefore [is] denied.” The only “action”
curzently pending in the lower courts is a motion pending in Division IX filed
by Ray for testing and a motion to dismiss filed by the State. No actions are
currently pending in Division I,

8. Further, even if Ray were to file a motion to reppen his prior
post-conviction petition, this Court correctly held in its April 9 order that 2
moﬁon‘ to reopen is not a “discovery device” and, accordingly, Ray’s “attempt
to pmceed via the post-conviction statute to obtain physical evidence for
testing must fail.” (Order at p. 3). Judge Brown appears cognizant of the fact
that no prop;:r legal action is pending before him since he has :.,%ssexted orally
and in his order, thar “it” [ the ongoing Ray action] is a “fact-finding and not
adversarial process.” But Judge Brown does not set out what authority he has
to operate as “fact-finder” separate and apart from a pending case. There is, of
course, no authority in Tennessee for a court to act as an historical fact finding
commission whenever it feels it would like to gather evidence on a particular
subject.

9. Simniladly, Judge Colton has no authority 1o appoint a special
miaster, grant subpoena power and order ex parte testimony to be taken when
‘thete is no case pending before him. There is no lz;gal proceduré in Tennessee

to support such an action.
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T

10. This Court held in its April 3 order that 2 trial court could
order testing of evidence in its possession. This Court concluded that the r«;:al
issuc 4t that point way the “wisl court's dissrevivnary suthority w control
exhibils or evidence in custody of the court or the clerk’s office.” The Court
concluded that a trial cowt has the “discretivnary, plenary authosily Lo

determine whether a party can obtain custody of evidense in the clerk’s affice.”

(Order at p. 5, emphasis added).

11. The “plenary, inhexer” authority of a txial couut to control
evidence in its possession does not and cannot extend to “evidence” thut is not
in ils possession. Fur.cher, a urial court has no authorily Lo order a men.lber of 2
federal agency o do anything when there is no propetly pending case before it.
$imilarly, Judge Brown has no authority to order the State of Tennessee to
obtain the bullets or any other picee of alleped “evidence” when no case is
pending before it.

12. To permit either division of the Shelby County Criminal
Court t0 engage in some sort of “pon-adversarial fact-finding” process or
procedure to determine if there was a conspiracy does substantis] hann to the

system of justice. There is no legal authority for such a procedure, Further, no
matter what label is placed upon the actions of the lower coutt, these actions

quite clearly violate the intent and plain requircments of the Post-Conviction

e
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Procedure Act. The Act does not allow a prisoner, some 28 years after
pleading guilty, o engage the dourts of this State in a “non-adversarial, fact-
finding process” to HY o prove thas he should have » new tal, The orders of
Judges Brown and Calton ignore the post-conviction stature and, if éemnitted
10 stand, would create a new process cut out of whle cloth for setring aside
convictions that are long since fnal,

13. Finally, the sctions of the lower courr as reflected in the
orders of Judges Brown and Colton, are doing harm to the justice system
because of the cunfusion they have engenderced. The public an have no
confidence in the reliability of ar;y decisions which may eventually be entered
in the wake of these orders. This Court should intervene to halt both
proceedings since they lack any legal authority whatsoever and are doing a
serious disservice to the system of criminal justice in this State. The State will
suffer substantial and irreparable haem if these proceedings are not halted.

The State therefore requests as follows:

L. That the Court grant an immediate stay of all proceedings in
Divisions Il and IX of the Shelby County Criminal Court. relating to James
Earl Ray, including the hearing set for August 19, 1997, at 11:00 a.m.

2. That rhe Coure enrer an, opder clarifying that neither divisigy

of the Shelby County Criminal Coust has the authority to enter on a fact
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finding mission when there is no case before it that would legally permit such

an investigation and hearing.

3. That the Court instruct the Shelby County Criminal Court
that no further proceedings are appropriate in this matter unless and until Mr.
Ray files a Motion to Reopen properly supported in compliance with the
requirén1ents of the Post-Conviction Procedure Act.

4. For entry of such other orders the Court deems appropriate.

Respectfully submitted,

JOHN KNOX WALKUP
Attomey General & Reporeer

MICHAEL E. MOORE
Solicitor General

/‘m-rm MORBNTE

Deputy Attomey General

Criminal Justice Division

425 Fifth Avenue North

Second Floor, Cordell Hull Building
Mashville, Tennessee 37243-0493
(615) 741-6439

B.P.R No. 9616
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CERTIFICATE OF SERVICE
I hereby certify that a true and exact copy of the fbregoing has
- been forwarded by fax and first dlass mail, postage paid, to Dr. William
Pepper, 125 Finsbury Pavement, London, England, EC2AIPA United
Kingdom, 01441716381190; James MecNeill, 147 Jefferson Avenue,
Memphis, Tennessee 38103; Wayne Chastain, 66 Monroe No. 8004,
Metphis, Tenncss;:c 38103, and Mike Roberts, 195 South Goodlerr,

NMemphis, Tennessee 38103, on this the 18th day of August, 1997,

CATHY MORANTT:
Deputy Attomncy General




ATTORNEY GENERAL’S OFC Fax:615-532-7r9l Aug 18 *9¢ 17:10 P.02/09

IN THE CRIMINAL COURTS OF TENNESBEE FOR THE 30th JUDICIAL
DISTRICT SITTING AT MEMIPHIS, SHELBY COUNTY
DIVISIONTX

IAMES EARL RAY,
Fuiilioner,

Y F-12434
3TATE OF TENNESSER

FRELIMINARY FINDINGS OF BACT AND INTERIM QRIER

' This matter cormag hefore this cou-t 35 the petitioner’s seventh petition for poet convintion
retef. After various apprllate proceediags had wpor: this matter and his suhssuent petition t 3z~
open !ﬁs initially deaied petition, o April 0, 1997, The Covrt of Critginal Appeals lssaed ntx}::r;le:
dirsciing Cis court to allow tagting of the weapte belorging to the pedtioner that s afleped 1o kave
silled the ate Dr, Mutin Luther King, Jr. On Api 22, 1957, the state’s application for "
oxtraordinary appeal pursuant to TRAP, 10 aud for clardfingting of tha &% gument of Tis Awlicr
ta this court was denied.

This pationcs of this eatrt has been very srely tried by the actions of both the pettdoner and
the statz, The cowt’s qumm;c n'f further delay i 4t an 2nd and i mater vill move forwed with
slaerity. This is a fact Snding and not adversarial process at this poiat 2nd this cours will e{pz
tounsel for ai] parfies to roncentrots their offorts a2 officers of the judiclnl :m ta the efds of
advascing 4 moie through nd sconnte vaderstanding of he fer rlatve 1o the question of whether
07 00t tha petitioner’s rifle 1% or is not the mueder weapen.

From the plesdings, evidenor and teytintony’ sifiements, remadks sod argurments of sounscl,
aad from the record ag 3 whols, this court makes the following preliminery findiegs of fool:

1] A. very Vrlef end unsupported report sbuiited by the F.E.J, opproximsicly twenly-vight
Y&AIS 2gw purporiing to 'ba sn analysis rondueted for the state of the ballistic maserial and svidence
i this wase appenrs 1o contend that:

@) Thedesth bullet removed from Dr. King's body was too badly mutilated to peymic
ballistic analysis and 2uaich with the alleged murder wWedpan, .

by Abans metollurglent apnlysl ofthe dcaﬂ; bultet revealed that it was not of the szme

lot ag 1he bullels ic the flve wnfired carizidges fhund assaciated with the alleged murder Weaporn

e
.
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¢ Aspentoutridge case fund in association with the lleged murder weazon was fired
frow the wespor. Further, this ¢ast appaared 1o hava been of the sare lot as the caszs of the fiva
unfired cartridges that were saalyzed.

% As the practics of ammunition, eompanies I t6 load all exttidges In the same let af

amunpaiton with vniforn foty wE both casas tad bullets, e alleged davistion of the desth bulle
from the bullets loaded in the cartridges in the sest of the ammunition in question taken in
conjuncton with the spent cartridug cass misea vm:y frawbling inforences.

. 3. The rooont expert teatimony in this cauge directly contradiens the F.BL assefions end

contends that the denth bullet in this caze sppenrs to by in excellems condition for ballistc analysis

s

i companison.
“ Analysis following the recent firing of the fifle revesls: -
2} Ofeightean (18) test bullers fired, twelve (12) bullefs have n common chasasteriste
denated 0 a reference poing
oy This characteristic is cot preseat anthe death bulles
)  Thischencleistc is dee to eithera fluw ¢r featur o the pofitiencr’s rifle or to metal
fouling in the bore of the rifle. Fusthar
4y Thevific appears to be badly fouled. Furthen )
&) Vi this cheracieristic Iy duato o flaw or fzaturs of the patidoner™s rifle, it seay be the
result of foature that was present at the time of the killing of the lntwr Dir. King or the relurt of
dwmzps that the ride has saffered sinee.
5. Cleaning ofthe rifle In an appeopriate fashion will not damage tae wesgon mov impast the
irparted characterlatics of the bors upon any futore sampls bullets fired throvgh it.
6. Adeviesknown as ford Cut marksted by 2 company knowa as Ouiers works cn 4 reverse
2lectroplating provess and wauld net hm;a the bore in the prosess of 4 thorough dleaning.
Fugther:
1. .Expart testimony offered by the pefitionsr and the state ¢ontends that 2 modera anniysis of
. thiz test bullets fixed by the F.B.L in their inftisl procedares would be helpful i reaching s sopelusion
25 to weether or got the gczilioncr"& zifte is the muder wenpan.
8. The court is belvized that the Four (4) sample bull;ts fired by the BB.L fn thetr jnitisl round

of texts have bero discovered in & siopage oom 3 F.B.L fnclities,
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3, The best why 1o authensicars thesa samples would be by comparison with knows semples
froza recant tesis,
Pucthers

10, The expense Incurred during The vourss of Chegs proeecdings i relntively minot; The sum
of rnoney invalved iz approvdmately that of 2 retainer for the defanss of s mid-level felony nage; the
fes in o middle-elass comested divoren proceeding; or & umall Saction of the cost of & netwek
toleviston camera dens.

Furthew

i1,  Allowing vue Honbtably Fack Myleil bo withoow oz substituse counsel for the Hunorshle
Wayne Chastine appeas Ficely 1o sllsviate protilems the petidones has bamhwing with proseeutisag
his cage. T
12, The swato sppeaes sinpuiacly oppased to vigoously prosesding to aseartain the tote fzals of
$his casn and by specific remarks and srguments, appears to bo furtker upposed 1o recognizing lat
alene protecting the frierests of the fomily of the victin, the law Dr. Mards Tuther King, I
Pumpoaat b releyins sieiits tod saas low, It oy be appopdals to appoind elder o Master or Special
Prozesuior ko ackieve a newtwl, detached and vigosous pursuit of the e in g case,
13, All papers, Coovrmenty, pleadirge, and ropoRa in this causs wers filed with tha Qffiee of (it
Cictk of the Criminal Caurt; te Honorable William Key up unril the beginning of July 1957 when
this cowt drdered that all further mazers portaining 1o the wiitten copott of hs tests of the sifls
ordezed by this coust were to be fiied dheally with the court to prevest pioessaes! release of the
przported faots. That f:::dz:r has been gubscquently digzolved and it would appaar that 10 mote than
apnretimatcly tew (10) Glogs were mace with the court pyrsuacs 1o i eeder Further, it would
apper that the eatice file was in tho custedy aod conteal of the offics of the Clerk sad provided to
Divislon VIIL of these cousts, the Hopomabls Cris Cral preaiding, on or abeut Apeil 15, 1997
IT 18 THEREFORE ORDERED ADIUDGED AND DECREED thet on August 19, 1997,

at 11:00 .10, counsel for the parties to be heard and prepared to present the court with expedited

proposale i imphemnt suvh of the fnding i forth above 2z may be Sund agpoopriae by tha duart.
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N THE CRIMINAL COURY OF TENMESSER
O THE TRIRTIETH JUDICIAL DISTRICT
AT MEMPEIS

"PrvISION L

STATE OF TENNESSEE
Ve, . INDICTHENT NQ: 02C01-P406-CR-00113
P53

JAMES EARL RAY

ORDER APPOINTING SPRCIAL MASTER

Tz Coure having original jusisdiction in this eause sppoints Mike Roberts, a

Prafassar of Law, 1o advise the Cowst on martes of procecdings in (his Causs,

Peofesaor Roberts thall net 8t the ditection of s Court and report prompiy

thig Court o sugh magiery 29 this Coust deenss eppropriste.

P, COLLON, Ji. JUDGE
MINAL COURT, DIVESION

_— FEEZD /Z -2 ‘{'ﬁ {
- ‘:r, CLEDE - o
- ‘::im E ﬁ? Mﬁ-

e 7

2=

P.07/09
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IN THE CRIMINAL COURY OF TENHESSED
FOR THE THIRTIETH JUDICIAL DISTRICT oy pueg o3 N1MH

AT MEMPHIS n e :

s Iy
PIVISION I BY&@& M»«.—’

-

STATE OF TERNESSEE

V& EVDICTMENT NO: OR019406.CR-0011Y
- P96l

JAMES EARL RAY

OEDER T0 CLERK OF THE COURY

This Const having original jurisdiction to this cause and having tppointed as Spevial Master,
Mike Rohexts, & Professor of Law, 1o advise the Court and geport on such quesiions as s Couct '
Jeerns mppropriats end baving read the Amgust 5, 1997, Emergancy wnd Partia] Preliminary
Bepon of the Speisl Mastes, a copy of which is sached hersta and incarporated hetein by
seference, finds ibat the Record in this cause is not being kept by te Clerk i compliance wids
Local Rule 6.09 and hereby Onders the Cletk to joumedia: ely sollext, msacmble snd msintain in
the Offics of the Clerk the entize Recotd (o this proveeding. including all documents and evidence
presently af whatever Tocaton.

1T 18 $0O ORDERED.




