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Coiagress implicitly authorized FBI 
agents to break into private property 
when necessary to plant "bug," even 
when they lack, warrants specifically 
approving such tresspassing. the 
Supreme Court ruled in a 5-4 decision 
yesterday. 

The lawmakers recognized that 
withceit covert entry "almost all" 
of the electronic eavesdropping they 
were apprOving in a 1968 law "would 
be ithpossible," Justice Lewis F. 
Powell Jr. wrote in the opinion for 
the majority. 

He acknowledged that the Omnibus 
Crime Control and Safe Streets Act 
does not "explicitly" authorize break-
ing and'entering by federal law en-
forcement officers whose warrant 
merely allows electronic surveillance: 

But, Powell said, the law's "lan-
guage, structure, and history . .. dem-
onstrate that Congress meant to au-
thorize courts—in certain specified 
circumstances—to approve electronic 
surveillance without limitation on the 
means necessary to its accomplish-
ment, so long as they are reasonable 
under thel circumstances" 

The option drew a stinging dissent 
froin Justice John Paul Stevens, 
Whose opinion was signed by Justices 
William J. Brennan Jr. and Thurgopd 
Marshall. In addition, Brennan wrote 
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a separate dissent, with which Justice 
Potter Stewart agreed in part. 

The FBI agents who broke- into the 
Linden, N.J., office of Lawrence Dalia. 
a suspected receiver of stolen goods, 
had neither legislative nor judicial 
sanction and therefore violated the 
constitutional guarantee against un-
reasonable searches, Stevens wrote. 

Until Congress says otherwise, he 
continued, "our duty to protect the 
rights of the individual should hold 
sway over the interest in more effec-
tive law enforcement." 

Noting the absence of explicit lan-
guage in the law for warrantless co-
vert entries, Stevens said "the struc-
tural detail of this statute precludes a 
reading that converts silence into 
thunder " 
- Moreover, Stevens said, "the entire 

legislative history" of the law's Title 
III permits "only one relevant 
conclusion 	 The legislators never 
even considered the possibility that 
they were passing a statute that 
would .authorize federal agents to 
break into private premises without 
any finding of necessity by a neutral 
and detached magistrate." 

In a telephone interview yesterday, 
G. Robert Blakely, the principal 
draftsman of the law, said that the 
majwity view is correct even though 
the printed legigative history doesn't 
show a congressional intent to let a  

warrant imply approval of a break-in 
to implement an approved bugging. 

At the staff level, said Blakely. now 
a Cornell University law professor, 
there was discussion of the possibility 
of writing into the law a clause specif-
ically authorizng courts to allow 
break-ins. But because such a clause 
might have generated controversy 
that could have damaged the bill, the 
idea was discarded, he said. Conse-
quently, the language was deliber-
ately made broad enough to permit 
precisely the kind of interpretation 
that powell gave it, lie added. 
In a separate dissent, justice Bren-
nan said that even if Title III is read 
to authorize break-ins, "the Justice 
Department's present practice of se-
curing specific authorization is not 
only preferably, but also constitution-
ally required." 

The American Civil Liberties Union 
denounced the decision as "a very 
dangerous" -one that "strikes at the 
right of privacy and the rule of law." 

The case began in 1973 when the 
Justice Department got an order from 
a U.S .District Court judge to inter-
a U.S. District Court judge to inter-
had probable cause to believe that he 
was a member of an interstate con-
spil.acy to steal fabrics. 

On an April night, three FBI agents 
pried-open a window of Dalia's office, - 
spent three hours in the building, and 
left after planting a bug in the office 
ceiling. Several weeks later, they re-
turned at night to, remove the device. 

The order did not explicitly authorize 
the break-in. 

Dalia sought to have the evidence 
from the bugging suppressed, but lost 
in the trial court and the 3rd U.S. Cir-
cuit Court of Appeals. 

In the Supreme Court opinion, Jus-
tice Powell wrote that Congress "did 
not explicitly address the question of 
covert entries . . . only because it did 
not perceive surveillance requiring 
such entries to differ in any impor-
tant way from that performed without 
entry," that is, "covert tapping of 
one's telephone. The invasion of the 
privacy of conversation is the same in 
both cases." 
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