and military weather services
¢ coordinated and complement-
I - -whether supporfing meteorlogical
2T 'ntis - adequately funded and—
52 more important—whether the re-
- "ﬂ of that research are effectively in-
5= ted into operational programs in a
j"gﬁ fashion. . e B
“yr.ooSpeaker, remarkable progress
. been” made in- recent years in
ther': abservation and forecasting
secase of the advance of modern tech-
1oy, Satellites, computers, .radars,
. gnd, modernt research aircraft all have
mmproved the science of meteorology.
vet every cisaster survey report in re-
ceat “years touches upon the thinness
of manpower in the National Weather

et

gervice: - - 1

- ~pMoreover, despite the advance of tech-
nology,  there are those who contend
thit’ weather services in the United
states have deteriorated during the past

decade.: Thus, althoughk modern tech-"

naology has made greai contributions and

csn<be ‘expected to make more in the -

fotire,~ there are many - aspects. ' of
weather observation, analysis, and
prediction that require trained man-
power, and we cannob always substitute
machines for men. Furthermore, while
weirecognize that -automation can re-
duce-manpower requirements, we should
not‘overlook the fact that greatly ex-
panded demands for weather services
regiire more peoplé to operate and
maintain the various automated systems

that -make such services possible. For '

‘these reasons, we believe it is necessary
totake a hard Icok at personnel ceilings
‘and ‘the subcommittee intends to do so
‘duringourhearings. ~ "~ ¢ - -

{ "Mr. Speaker, it appears that there is .

.8 growing gap belween what the Na-
‘tional Weather Service is being asked

10 do and what it is able to do because

:0f limited resources, particularly strin-
‘gent” personnel ceilings. ‘I believe the
time has come to restudy the entire sys-
fem,- and determine the bhest way to

madify govermmental policies so that -

the. National Weather Service will be

.2ble Yo respond effectively to the many

l}gw demands for its_ services. -

A NEW DAY AT THE FBI . .
Z(Mr. GONZALEZ asked and was given.
bermission to address the House for 1
minute and to revise and extend his re-
marks and include extranepus matter.)
. “*Mr. GONZALEZ. Mr. Speaker, on pre-
vious- occasions I have talked ahbout
ebuses and excesses of the FBI under its
former Director. These included the sySs=
- tematic inclusion of inaccurate interpre-~
tations of information in ¥BI files on me
and.the wholesale collection of useless
Dolitical information, among other ques-
Uonable activities. . - "
‘“Xam glad to say that a new day has
dawned at the FBI. The new Director is
Cognizant of the need to shed past mal-
?hn;ctices and fo reform the Burean so

i it 'will once again live up to the -

agormous reputation it earned in better
Y8, 5t R

“There ' -
© BBt can be no question about the

the integrity, the dedication or
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the efficiency of the vast majority of peo-
ple who work with the ¥BI I am con-
fident that Director Webster will be able
to make the most of their talerts. '

- I am hopeful, because it is clear that

‘Director Webster wants reforms, and
-will get them. - ‘ .

. I am hopeful, because Director Web-
ster has gone to the lengths of _seeing
that my own files are corrected, that
misleading . statements about me have
been ordered expunged, and has ex-
pressed his regret that this ever hap-

pened. Director Webster has shouldered .

his responsibility in a way that I can
only express personal gratitude for, and
more importantly in a way that provides
genuine hope that the FBI will soon,

once again, be what we once thought it .

was, and what we all want it to be now.
I ask consent to place a letter I re-
ceived today from Director Webster, by
way. of completing the record on my
complaint, and his action in’ satisfying
FEDERAL BUREAU OF INVESTIGATION, 2
- i Washington, D.C., April 27, 1978.+ .
Hon. HENrY B. GONZALEZ, ... 0+ R T
House of Representatives, - L
‘Washington, D.C." ..., ... =, T
My D=ar CongrEssmaw: I have read your
letter of April 17, 1978, wherein Fou expressed
your displeasure with past practices of the
FEL The documents which you received from
FBI files under the Freedom of Information
and Privacy Acts, as you know, contained
statements indicating that you had recelved
Communist Party support during past elec-

“tion eampaigns, according to reports received

irom . informants. Admittedly, . considering
the lack of evidence that you either solicited
or were even aware of such support, this in-
formation is susceptible to erroneous inter-

- pretation.T am therefore instructing that the .
£ gt " Carol Pepper were subpenaed to appear

statements in the documents made available
to you be expunged from our files, consistent

with the spirit and intent of the Privacy Act .

of 1974. . . = . CEOE O O T o
AS you are aware, the provisions of that

“Act clearly proscribe the collection or record-

“ing of information concerning "individuals
unless such information is relevant and nec-
essary  to accomplish a specific purpose of
‘this Bureau authorized by statute or Execu-
tive Order of the President. Certain state-
ments therefore contained in the documents
which have been relezsed to you would not
now be recorded by today’s standards. -
.The - unfortunate characterization of ‘a
member of your staff as reflected in FBI files
is an action which I shall not attempt to

defend. In falrness to your staff member, I-
em -having this characterization' removed -

from the document in question. I can assure
you that it is not and will not be my prac-
tice to permit the injection of personal feel-
ings or opinions in officlal documents when
such does not advance the officlal mission of
this Bureau: L SR RS L
.-I regret that certain practices of the past
have caused you distress. I can assure you
that during my incumbency as Director of
the FBI I shall not countenance any prac-

tices which are at varlance with the law or & .

sense-of decency. I hope that In the futurse
I may look forward to your support and that
of other members of the Congress so that my
direction of the FBI will be worthy of your
approbation., vy, B e o
We are separately concluding our response
to your Freedom of Information—Privacy
Acts request for documents in our files con-
cerning you. e e o :
. Sincerely yours, -
¥ © . Woimam H. Wessrer, .
TR Director.

© FAMILY

SELECT COMMITTEE ON ASSASéI—
NATIONS TESTIL'}iONY OF RAY

(Mr. STOKES asked and was given
permission to address the House for 1
minute and to include extraneous matter.

~~ Mr. STOKES. Mr. Speaker, as chair-

man of the Select Committee on Assas-

. sinations, I believe that it is appropriate

to bring to'the attention of the House
a matter that has arisen in the course of
the investigation into the death of Dr.
Martin Luther King, Jr. ;

James Earl Ray escaped from the Mis-
souri State Penitentiary on April 23,
1967. From then until April 4, 1968, when
Dr. King was killed in Memphis, the
activities of Mr. Ray have been of prime
focus in this investigation, The corimit-
teshasdetermined the W?l?reabouts and
activities of Ray for certain portions of

“this period. Nevertheless, large gaps in
- time still exist, in which conventional

investigative techniques have failed to
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b

disclose the needed information. The - |

committee has, therefore, looked to the.

-family of James Earl Ray for help in

filling these time gaps. John Ray, his
brother, -and’ Carol Pepper, his sister,

are believed to have knowledge of his. -

activities that would be of -assistance
to the committee. John Ray is believed,
for example, to have visited his brother
the day before Ray's escape from Mis-
souri State Penitentiary on April 23,
1967.%Carol Pepper'is believed to be the
focal point for _family communication,
and she IS Enown to have handled finan--
cial transactions for her brothers in the
REE S DR R i

. Because of this belief, John Ray and ;

before the select committee on April 17,
1978, and April 18, 1978. On April 17,
1978, John Ray did appear, and he did
testify before the committee. Neverthe-

- less, during the course of his testimony,

Mr. Ray refused to disclose information
clearly within his knowledge by system-

-atically relying on s supposed lack of rec-

ollection fo‘thwart and obstruct the
committee’s inquiry. Mr. Ray’s testimony
was, In effect, testimony in form only,
and it constituted a clear case of con-
tempt. On April 18, 1978, Carol Pepper
also appeared and.testified. Her. testi-
mony was.equally evasive. Indeed, Ms.
Pepper told the committee that she could
not recall conversations occurring 4
hours prior to her appearing before the
" Mr. Speaker, it i$ not the committee's
intent-to create or pursue a vendetia
against the Ray family.- Our intent is

simply-to establish the truth for the °

benefit of the American people. The
committee has iaken great pains to in-
sure that Carol Pepper and John Ray
are aware of this fact. There was some

{

_f_f

\

A}

indication expressed by John Ray that, - _

because of the. commitiee’s interest in
his testimony, his parole from prison was

delayed. The committee immediately,

upon being informed of this allegation,
contacted Warden Wilkinson of the U.S.
Penitentiary at Marion, Ill., and im-
pressed upon him the committee’s desire
not to interfere in any way with Mr.
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Ray's intended release. The cam.rmttee
wants only the truth.

The information that Carol Pepper
and John Ray are believed to possess Is
essential to the committes’s work, and
their attempis to undermine our inves-
tizgation must not be folerated. DUring
i ECOLlse O ony of both Carol
_Pepper and Johnr Ray, the committee

members repeatedly cautioned them as

‘to- the consegquences of their recalci-
trancy and urged their respective coun-
sel to advise them of the seriousness of
their actions, Bothr Johr Ray and Carol
‘Pepper are scheduled to reappear before
~ the committee in order fo continue their
. testimony. It is sincerely hoped that dur-
ing the intervening . time, they  will
choose {o-abandon their obstructive tack
and res) e commitiee’s queries
in 2 'substantive manner reflective of the

mformation whzch I:hey S0 obnousiy-

- - Should Carol Pepper and John ‘Ray
: contmue to assert = eonvenient lack of

recolleetion, the commitiee may haveno

...alternative but to bring these zctions
either io the attention of the court for
“disposition under ifs- civil contempt
“power or before the House for certifica-

in the case of Claude Powell. - =

Mr. Speaker, in the near future I ex-
pect to report to this body our commit-

‘tee’s recommendations as to the proper

course of action. It is my sincere.hope -
that I camn report that Carol Pepper and . I
. of Congress to glve testlmony or to produce

John Ray have chosento cooperate fully.
. Mr. Speaker, I include in the Rzcors
& legal memorandum of the Library of
- Congress on evasive contempt.
}::va.srv! Comnm EBEFORE A Coucnssmb.ﬂ.:.
COMMOTTEE" . < - -
bt _ (By Kent M. Ronhovde) .
“Contempt" hes been sald to consist of
*an act of disobedlence or disrespect toward
a jﬂd:cta.l or legislative body of government,
or h:‘:-e:rferenc:e with its orderly process, for
which summary punishment is usually ex-
... acted.”™ Defined moge - broadly, it is *“a
- power assumed by governmental bodies to
coerce cooperation, and punish critietsm or
interference, even of a casually indirect na-
ture.”” Goldfarb, The Contempt Power (New
York: 1963), at 1. The gquestlon sddressed
here Is whether refusal to respond in a
manner considered satisfactoy to the gues-
tioning body—be it legisiative or judicial—

can properly be viewed as a contemptuous

act, warraniing coercive or- puniltive meas~
ures. Suchr “evasive contempt™ must be dis-
tinguished from =amr unjustifiable refusal
either to testify at all when called or to
answer particular questlons. While the con-
text a2t issue here is a legistative one, ie.
evasive responses to questions propounded
by = congressional committee, the paucity
of case law in that setting requlres sub-
- stantial reference to the judicial arena where

the issue- has been dealt wit:h i greaber )

detail.
' The power of the congresato conduct in-

vestigalions is inherent In the legislative’

process, and s broad. Weaikins v. Unifed
Stales, 354 U.S, 178 (1957). “The power of

inguiry—with process to enforce it—is an ’

essentiel and appropriate auxiliary to the
Ieglslative function. It was so regarded and
employed in American legislatures before the

Constitution was framed and ratified™

MeGrein v, Daugherty, 273 U.S. 135, 174
(1927). The Congress of the United States
thus has the power to investigate, to com-

. 187-188.
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pel tes;tlmony,. and tcr pnm:».h for contemnpt.
The investlgatory power.of. either House
may be delegated. to a committee either by
the standing rulés of the body or by speclal
resolution. The issuance of subpoenas has
long been held to be a legitimate use by
Congress of its power to- investigate. Enst-
lend v. United States .Serviceman’s Fund,
421 U.S. 491, 504 (1975)-And ifa partleular
investigation is related to and in furtherance
of & leo*lthate task of the Congress, it has
beert sald by the Supreme Court that “[ijt
is unqguestionably the duty of all citizens
to cooperate with the Congress In its efforts
to obtain the facts needed for intelligent
legislative action. It Is their-unremitting
obligation to respond to: subpoenas, to re-
spect the dignify of the Congress and its
commitiees and . to- testify fully: with re-

- spect to ' matters..within the province- of

proper 1nvest!.gation P 'HT thins,, .w.prc: at

Contempt -oI Congress can _be. classl&ed.‘
inta two types: inherent and.statutory. Con~

gress™ Inherent contempi authority exists .
- in the Congress as a necessary incident of

its existence and does not requirerecourse to
any other- Branch of the.- Government for
its- exercise. Anderson: v Dunn, 12058, (6
Wheat.) 204 (1821). Statutory:contempt of
Congress, on which focus is placed in. this
discusslon, is derlved fromr provislons su-
thorizing the House concerned to - direct

: contempt be certified and forwarded
tion of contempt of Congress, as it did . t;“t;‘f g Aghomey St sk

US.C. 192 (RS.--§ 102)- and.‘ 3 U.S.G 194;
(R.S. § 104) provides; . = ;
“§192. Refusal’ of wi.r.ness fo-
prodnce—p-a.pers.. T . ? ,
“*Every person who ha.vm,_ ‘been. mtmmonpd
as z witness by the authority of either House

'mmy or

papers upon any matter under inquiry be-
fore either House, ‘or' any joint committee

" establisked by a jolnt or concurrent resolu-

tion of the two Houses of Congress, or any
committee of either House of Congress, will-
fully makes default,” or who, having ap-
peared, refuses to answer-any gquestion per-
tinent to the question under inguiry, shall
be deemed gulity of a misdemeanor, punish-

- able by = fine of.not more than $1,000 nor
.less than $100 and Ilmprisonment In =

common jail for not less tham ons month
nor more than twelve months™ - -
© '§ 194, Certification of fallure to testify:
grant jury actlon ror falling to t.estiry or'
produce records. .= |

“Whenever. a witnesa smnmoned aa men-
tioned in section 192 falls to appear to testify
or faila to produce any books, papers, rec-
ords, or documents, as required, or whenever
any witness so summoned refuses to- answer
any question pertinent to the subject under.
inguiry before either House, or any joint
committee established by a joint or concur-
rent resolution of the two Houses of Con-
gress, or any committee or.subcommlitiee of
either House of Congress, and the fact of
such failure or fallures is reported to either
House while Congress is in session, ot when
Congress i3 not In sesslon, a staiement of
fact constituting such failure Is Teported to
and filed withr the President of the Senate or
the Speaker of the House, it shell be the duty
of said President of the Senale or Speaker

= of the House; as the-case may be to certify,

and he shalk so certify, the statement of facts
aforesald under the seal of ‘the Senmate or
House; a3 the case may be; to-the appropriate
United States Attorney, whose duty it shall
be to bring the matter beforh tha grand jury
forits.action.™

Section 152 is & crlm!z'nl» stamt&by' which
€ongress: Invoked the ald of the Federal
courts in protecting itself against contuma-
clous conduct. The result is that 3 person
prosecuted for this offense Is entitled to every
saleguard wh!ch the law accords in all other

Federal criminal. cases. Russell v. United
Stales, 368 U.S. 749, T35 (1982): Gojeck v.
United Stales, 38+ U.S. 702, 707 (1966). As
a criminal statute it will be strictly con-
strued. United Stetes v. Kemin, 135 F'. Supp.
282 (D. Mass. 1955).

The elements of the offense may bs sum-
marized as follows: (1) the individual gques-
tioned must have been properly “summoned
as a witness by the authorlty of either House
of Congress” (2) the witness must be called
pursuant to a proper legisiative purpose (3)
the individual’s refusal to properly respond
must be upon a question which is pertinent
to the subject under inquiry, and (2) there
must either be willful default, or In the
situation here at issue, a refusal to answer
All but the fourth element, including ade-
quate legislative power, proper delegation to
the comimittes and pertinent questioning
will be assumed for the purposes of th.ia

_ d iscussion.

There can be no ‘contempt of a cur:gres—
sional. committee without a clear direction
by the-committes or its chalrman to ‘answer
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a question asksd (notwithstanding objections -

of the witness}. Quinn v. United States, 349
U.5. 155 (1855); Emspak V. United Stotes,

. 348 U.S. 190 (1855)- In = prosecutior: for re-

fusal to snswer it must. be praved beyond a

reasonable doubt that the refusal. was de- -

liberate and intentional. Flgrer v. United
States, 358 U.S. 147 (1958). In United Statex
v. Deutch, 147 F. Supp. 89 (D.C.D.C. 1956},
aff’d 280 F. 24-691' (D.C. Clr. 1960), rev'd on
other grounds, 367 U.S. 458 (1961} thne de-

. fendant was found not guilty of contempt -
. When he answered that he did not remember

and that if he did remember he would not
answer In any case. The court treated the
latter part of his statement as “more or less
& surplusage” and added that “he mey rot
be punished for contempt of Congress.merely

for stating that he does not remember.”™ {2t

92) It should also be noted that the Supreme

Court has held that in prosecutions under .

the Federal perjury statute (18 U.S.C. 1821),
that’law does not permit prosecutions be-

cause of a witness™ literally true but unre-

sponsive answers to questions, even whers
the witness intended the guestioner to be

.misled by the enswers and even where the

answers by negative implication, were false.
The Court sald “any speclal problems arising
from the literaily true but unresponsive an-
swer are to be remedied through the ‘ques-
tioner's acuity’ and not by a federal perjury
prosecution.” Bronston v. United Staies, 409
U.S. 852, 362 (1973). While a perjury prose-
cution is fundamantally distinguishable from
& contempt prosecution, the principle may
extend to that setting to the extent that it

. may be imperative that the questions pro=

pounded be as specific as possible and that
the questioner demonstrate as clearly as
possible that the witness either directly, or
through evasion, is refusing to respond.

The Supreme Court has said: “That the

contumacious refusal of a wltness to testify
may so directly obstruct a court in the per-
formance of its duty as to justify punish-
ment for contempt is so well settled as to
need only statement.” Ex Parte Hudgings,
249 U.S. 378, 382 (1919). 18 U.S.C. 401 pro-
vides that a "“court of the Unlted States
shall have power to punish by fine or Im-
prisonment, at its discretion, such contempt
of its authority, and none other, as—(1)
Misbehavlor of any person in Its presence
or so near thereto as to obstruct the admin-
Istratlon of justlce; . . . (3} Dlsobedlence

- or resistance to its lawlul writ, process, order,

rule, decree, or command.” Rule 42 of the
Federel Rules of Criminal Procedure addi-
tionally provides that s criminal contempt
may be punished summarlly if the judge
certifies that he saw or heard the conduct
constituting the contempt and that it was
committed in the actual presence of the
court.” (It is noteworthy that Rule 37{a}) (3}
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of the Federal Rules of Civil Procedure, pro-
viding sanctions for fallure to make discov-
erv, states that “for purposes of this sub-
division an evasive or Incomplete answer Is
to be treated as a fallure to answer.”)

One suthorlty states that “testimony that
is obvlously false or evasive has been held
equivalent to & refusal to testify within the
intent and meaning of a statute making it
contempt for a witness to refuse to answer
any legal and proper interrogatory.” 17 Am.
Jur. 2d Contempt § 29 (196%). Clited as sup-
port Is the Supreme Cowrt of North Caro-
lina’s concluslon that “since the power of
the court over-a witness in requiring proper
responses Is inherent ang necessary for the
furtherance of justice, it must be conceded
that testimony which is obviously false or
evasive is equivalent to a refusal to testify

. . . . under North Carolina statutes.” Galyon
v. Stutts, 241 N.C, 120, 84 SE, 2d 822 (195%).

in United States v. Appel, 211 F. 455

(SDXN.Y. 1913), cited with approval in Ez

Parte Hudgings, supre, Judge Learned Hand -

said that “[i]t Is indeed Impossible logically
to distinguish between the case of a down-.
right refusal to testlfy snd that of evasion
by obvious subterfuge and mere formal com=
" pliance.” (at 495) He proposed the following
rule: “If the witness’ conduct shows beyond
sny doubt whatever that he is refusing

to tell what he knows, he is in contempt of .

court, That conduct is, of course, beyond
question when he flatly refuses to answer,
but it may appear in other ways. A court,
‘like any one else who is in earnest, ought
not to be put off by transparent sham, and

- the mere fact that the witness gives someé-
.enswer cannot be an sbsolute test, For in-

stance, it could not be enough for a witness
to say that he did not remember where he
had slept the night before, If he was sane
and sober, or that he could not tell whether
" he bhad been married more than a week. If
a court Is to have any power at all to compel
. an answer, It must surely have power to com-
pel an answer which Is not given to fob off
 inguiry. Nevertheless, this power must not
be used to punish perjury, and the only
proper test s whether on its mers face, and
without inquiry collaterally, the testimony

is not a bonafide effort to answer the ques- -

tions at all.” (at 495-498) o
In Haimsohkn v. United States, 2 F.24 441
(6th Cir. 1924) an adjudicated bankrupt ap-
pealed his contempt conviction. The Court of
Appeals afirmed, gquoting the languzge of
the language of the District Court: “The rec-
- ord discloses that in the course of his exami-
nation before the referee, as computed by
counsel for the irustee, in answer to gues-
tions seeking to elicit information which
would enable the creditors to ascertain what
became of the assets of the estate he replied,
- ‘I don’t kpow” or words to that effect, 82
times, that to numerous guestions he gave
evasive answers, and the referee states that
his demeanor on the whole was that of &
man seeking to evade the truth rather than
to honestly endeavor to aid the court and
the creditors In arriving at the true condi-
tion of his estate, In fact that his conduct
and his answers were such as to show on
his part 2 disregard for the courtesy due
the court and were on the whole contemp-
tuous.” (at 442) And in In re Schulmean et
_al, 177 F. 191 (24 Cir. 1910), also a bank-
ruptcy case, the court concluded: *The tes-
timony as it appears in the record evinces
& dellberate purpose to conceal the truth
and prevent the trustee from becoming pos-
sessed of facts which would lead to & recov-
ery of the missing property. The witness was
being asked regarding transactions directly
-within his knowledge and facts which he
must have known. When, therefore, he
answered repeatedly, ‘I don’t remember,’ it is
obvious that he was deliberately withholding
_informatlon to which the trustee was en-
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titled. In effect bis. attltude was one of de-
flance. He did not affirmatively tell the re-
feree to disclose the facts which would enable
the trustee to follow the property, although
these facts were well known to him, but his
conduct produced the same result as if he
had stated his purpose openly.” {at 103) See
also, In re Stein, 7 F. 169 (N.D. Cal. 1825).

In Howard v. United Staies, 182 F.2d 908
{8th Cir. 1950) vacated and remanded as
moot, 340 U.S. 898 (1950) the appellant had

been convicted of contempt in testifying eva- -

sively and falsely before s grand jury. In af-

firming that convictlon the court said: “A -
-*“What additional-element must be present -

wily witness who avoids the danger of a

‘blunt refusal to answer by mere lip service

to his duty and conceals the truth by the
use of words may be as obsiructive as his
fellow of less mental agility who simply says

. nothing.” (at 913) The court concluded that

“a District Court has power to deal summar-
11y with a witness before a grand jury who Is
guilty of a patent evasion equivalent to a
refusal to give any material information.” (at

. 915). Cited s authority was Loubriel V.
United States, 9 F.24 807 (2d Cir. 1928) where
-the Second Circult argued thai “the qgues-

‘tion is no less than whether courts must put'

‘up with shifts and subterfuges in the place
of truth and are powerless to put an end to -
trifiing . . . We have not the least doubt of the

power of the District Court to punish a wit-
ness for an evaslon patently put forward to
avold his duty. No doubt, since ils exercise
is drastle, it Is to be used with caution, but
at times no other means exists to prevent an
entire miscarriage of justice. (at 808)

And in Colling v. United States, 269 F.24 745

(oth Cir. 1959) -the Ninth Circuit, citing a
New.. York decision, summarized that "the
power to punish .for contemp’t can arise
where from the testimony itself it is ap-
parent that there is a refusal to give infor-
mation which in the nature of things the
witness should know. In such cases .. . the
test is not whether the testimony was per-
jurlous or false but whether without the aid
of extrinslc, evidence the testimony is so

- plainly inconsistent, so manifestly contra-

dictory, and so conspicuously unbelievable
23 to make it apparent from the face of the

record Itself that the witness has deliberate- .

Iy concealed the truth and has given answers
which are replles in form only and which, in
substance, are as useless as a complete refusal

to answer. Finkel v. McCook, 1938, 247 App.

Div. 57, 286 NYS 755, 761.” (at 750). Collins

cited seversal examples of contumacious be--

havior held substantially equivalent to a re-
fusal to testify: United States v. Appel, supra
{witness could not remember what he had

done with money withdrawn five days be- -

fore): O'Connell v. United States, 40 F.2d 201

. {2d Cir. 1930) (witness gave no information,

snswered only “I don't remember” or claimed
& ‘privilege, =against self-incrimination);
United States v. McGovern, 80 F.24 830 (24
Cir. 1932), affirming 1 F.Supp. 568 (S.D.N.Y.
1932) (“preposterous™ and *“unbelievable™
answers fo all questions concerning disposl-
tion of $380,000.00); Schleier v. United Stctes,
N2 F2d 411 (24 Cir. 1934) (“Inherently im-
probable” explanation of source and disposi-

“tion of $10,000.00); In re Meckley, 137 F.2d

310 (3rd Cir. 1943), afirming 50 F.Supp. 274
(M.D. Pa. 1943), cert denied, 320 U.S. 760

. (contradictory, unbelievable explanation of

witness® disposition of funds and business
dealings). (n. 1, at 750-751). See also, Rich-
ardson v. United States, 273 F.2d 144 (8th
Clir. 1959); Life Music Inc. v. Brondcast Music

. Inc., 41 F.R.D. 16 (SD.N.Y. 1966); In re Blim,

5 F. Supp. 678 (N.D. Ill. 1933), reversed, 68
F.2d 484 (Tth Cir. 1934); Lang v. United
States, 55 F.2d 922 (2d Cir. 1932); In re Gross,
188 F. Supp. 324 (N.D. Jowa 1960}, reversed,
302 F. 24 338 (8th Cir. 1962). ; .
A clear distinctlon must be drawn between

:

dhbstruectlve responses deslgned to evade testi-
mony which Is truthful, and those which

meay themselves be perjurious. For it is well |

settled that a mere act of perjury on the part
of a witness does not in and of itself, without
something more, amount to contempt of a
court proceeding. In order that contempt be
found there “must be added to the essential
elements of perjury under the general law
the further element of obstruction to the -
Court in the performance. of its duty.” Ez
Parte Hudgings, supra, at 382-384, The Third

“Circult, in In re Michael, 146 F. 24 627 (2rd

Cir. 1944) elaborated on this question:
then besides perjury in order to hold a wit-
ness in contempt of court? It seems to me,
from an analysis of the cases, that the an- .
swers ito’ the question or questions .pro-

. pounded to the witness must have a tendency

to block the inquiry or to hinder the power
and duty of the court In the performance of
their functions-... . It seems to me-the an-
swers to the questions by the witness must
have a tendency to mislead the court with
respect to a material issue, by artful attempts

* at evaslon; or a stalling of the court’s inquiry -
- by a pzlpable failing of memory concerning -

events of importance through repeated re-

sort-to ‘I do not remember®; ... or by con- . |

duct which Is obstreperous or contumacious;-

- Or by answers no less, which though respon-
- sive, are yet wily and ambiguous and which

by innuendo or indirection tend to shunt the
focus of the Inquiry.” (at 631) The Supreme -
Court reversed in this case, distinguishing
the facts from those in Appel, supre. It found
that no adequaté showing of an obstruction
beyond perjury had been made. The Court |
expressed approval of the Appel decision,
however, saying “for there the courd thought
that the testimony of Appel was ‘on its mere
face, and without inquiry collaterally, . . .
not a bona fide effort to answer tha2 question
at 2ll”’ ™ Matler of Michael, 326 U.S. 224, 228
229 (1945). The Court stressed that the ele-
ment of “obstruction” must clearly be shown.
in every case the power to punish for con- -
tempt is exerted. See also, Clark v. United .
States, 289 US. 1 (1983); Brown v. United
States, 356 U.S. 148 (1957). Michael also sug-
gested that a court should use “the least
possible power adequate to the end proposed”
as was sald of the congressional contempt
authority in Anderson v. Dunn, supra, at 231.
Thus perjury, while it may mnot of itself be
punishable as a contempt apart from-its -
obstructive tendency, “yet where it is at-
tended with other circumstances of an ob-
structive tendency, Inherently affecting and
impeding the adminlistration of justice, such
is punishable as contempt.” United Staies v.
Karns, 27 F.2d 453 (N.D. Okla.-1928). -

A New York criminal contempt statute

. reads: - - :

.“A person is guilfy of criminal contempt -
in the first degree when he contumaciously

“and unlawfully refuses to be sworn as a wit-

ness before a grand jury, or when after hav-
ing been sworn as a witness before a grand
jury, he refuses to answer any legal and pro-
per interrogatory.” N.¥. Penal Law §215.51
(McKinney). 3 g e

The Second Circuit has held that in order
to be guilty of contempt under this sec-
tion a witness “"need not flatly refuse to
answer the gquestlons put to him; false and
evasive profession of an inabillty to reecall,
which amounts to no answer at all, 1is
punishable as criminal contempt.” Langella
v. Commissioner of Corrections, State of
New York, 545 F.2d 818, 823 (24 Cir. 1976),
quoting People v. Ienniello, 36 N.Y. 24 137,
142, 365 N.Y.S. 24 821, 824 325 NE. 2d 146,
148 (1975). But, in line with the Supreme

‘Court declslon In Bronston, supra, New

York courts have also held that a clearly.
unresponsive answer to a guestion before a
grand jury, with no effective Toliow-up in-
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quiry whichr could have elicited responsive

and subsfantially binding answers, will not
supporb a finding of contumacious evasion.

- People v. Marinaccio, 90 Mise. 24 128, 393

N.Y.5..2d 904 (1977)-

Marianaccio- sumirarized - the nature of
varlous types of evasive response found by
New Yorx courts: (1) the alleged- errant
replies were speclous and Indicative of a
*distinetive- intent to both mislead and
obstruct .the grand jury in the performance
of its function'™ (People v. BMcGratn, 86 Mis..
2d 249, 257, 380° N.Y.S. 24 976, 935); (2}

CONGRESSIONAL RECORD — HOUSE

M'a,?f .5,. ‘19

veloping this responsible piece of lea:
islation. Mr. Speaker, I intend to give
my full support to R, 39 and will. vigop-
ously oppose any weakening amend-
ments. I strongly urge my- colleazues
vote for this measure, because if we fait:
we will have committed a national error
that can: never be corrected.a. .

to- other -causes than wilifulness or - dell-
berste purpose to disobey the summons or
the statute; a witness might. be confused
as o the itime or place of the hearing, or
inadvertently overlook it or become ill. To
decline or refuse to answer a guestion how-
ever, is by its own npature a deliberate and.
wiiful act™ (at 854} - - :
In order that = refusal by evesion bes
construed as “a deliberate and willful™ act
it may be assumed that the courts will insist -
on a high. standard of questioning tech-
nique. As suggested by Bronston, if there is

LEGISLATION TO AMEND THE COMN.
~ TROLLED SUBSTANCES ACT

< frivolous on its face that it does not con~ -
‘stitute anr answer ab all” or “so absurd that & basis for a criminal contempt conviction.

‘clude- that the witness did not intend bis.  be under. the.clear direction of the com-

‘of Finkel v. BlcCook, 247 App- Div. 87, 67 ~specific question posed.

th ture- of the testimony was such that eny substaniial possibility that “the ques-
thg ?eim?imlf shows it tg be ifalse on its ‘tloner's aculty” could have solved the prob-
face without the necessity of extrinsic proof lem of obstinacy—elther by eliciting .a previous order of the House, the gentle-
(People v. Tilotta, 81 Misc. 2d 170, 172, §’TS broper response or creating a- clear case-of man from- Tennessee (Mr Beirp) E
N.Y.8. 2d 865, 969); (3) the answer Was "o "porury—if becomes unllkely that emsive’ Tonnaniped for 10 mimies,
answers will be accepted by the courts as = M i =
& Mr. BEARD of Tennessee. Mr. Spealk-
er, earlier today, along with my col~

leagues Mr. WoOLFF,. Mr. GInuan, N
answer to be seriously consldered™ (Matier mittes. or its. chairmsn to respond to- the . Morery of Illinois, Mr. Maxy, and 1\?:

) ER T ¢ , Iint 1 1poi 3
286 N.Y.S. 755, 765, etirmed 27 N.Y. 365, 3 While only examination: 6f the tacts bf th%imﬁcﬁ;cﬁie?’i%m;w amend.
N.E. 24 460); (4) the responses consisted of ~ & glven instance of evasive .conduch.cen . - elating he posses~
such “persistent equivocatlons® as to con~ . constitute a basis for predictlon as fo the. SO OF smalt amounts of marijuana for

stitute "z patternr of sophisticated evaslon™. ! likellhood of convietion under 18 US.c. ' PErsonal use. Prior.to my introduction
(People v. Fenagharm, 33 MY 2d 951, 993,.- 192, it. would appear thak there is. adequate Of this innovative Iegislation, Mr. Worsr,

The SPEAKER pro tempore,. Undsr a-

mere inspection makes it necessary to con- ' Further, it Is imperative that the witness .

353 N.Y.S. 2d 962, 963, 309.N.E- 20 425, 426) = precedent. for such s finding. when tne ~Mr. GIaax and.I held a press confer-
(5) the defendants™ conduét- shows “beyond - obstinate conduct- is extreme,. intentional ' ence to discuss. why we feel this legisla~

any doubt whatever™ that he J:_efusesto tell - and obstructive of the business.of & properly tion.is superior to both present law and N
what he knows- or-that his responses are - constituted and authorized.legislative cora. ;

- Anszlogy of the judicial decision discusse

“obriously and& apparently a mere efort.to

- block the examination” (Appel, supra, at
- 405-496); or (8)- 5o “evasive’, “Incredible!™ .
or “obstructive’™that-the replies “amount-to:-

a refusal to answerx a legal and pertinent

b - The SPEAKER. Under a.previous or-
testion™ - (Matter-of ‘Ruskin v. Detkin, 3% . Dhevions: o
Sy 25;' 296, Y297, 34+ N.Y.S. 24 033, . der of the House, the gentleman from *

033, 298 N.E. 2d 10?;10‘3). (e.t-!-)OQ} & ~_
) CONCLUSION: |~ : "o

"for 5 minutes.

the alternative- of decriminalization, Mr. -
- Speeker, I now insert in the Recorp the
* statements made at this press confer-
_ence as well as the text.of the legislation:
SraremeNnT oF HoN. Rosiy T. Braao -
hB'y way of background, in March, 1977,
. Vermont (Mr.: JEFFOR i % the- Select Comrmittee on Narcotics Abuse
OPPSJ _fs_‘ x enogmze\a .and Control, of which I am & member and .

- mitiee pursulng a proper legislative purpose.

’A GOOD DEAL IN' ATASKa

- which Congressman Wolff is Chairman, held -~

1t is cbvious that thelpower of a congres- | © Mr. JEFFORDS, M. :Speaker, nokb.. thres days of public hearings on the Issue-

storzal committee to seek and obtaln punish-

ment for comtempt- 15 closely related to the

investigatory power. of Congress. Indeed, it an acre, have U.S. citizens had such- a

has been seid that, in practical terms; “the |
ingulsitorial authority of the;Congress ends
at the polnt where a. witnesswilk be excused
by the courts for refusing toobey & con-
gressional summons to appear: or. to produce
papers, or for refusing to answes, questions
posed by & member or committee of Con-
gress.” 40 Southern. California- Low., Review
189 (Winter 1967). In dealing Wity recalci-
trance in their own- forum the courts-have
exhibited & willingness to find- contempt
where- something shors of outrigh?'-rgn__ma.l
to respond has occurred, suggestingn-for
example, that a defendant’s “profession. of

. forgetfulness. was not-so much Ialse-testi— ¢
" mony 2s a refusal to testify at alk™ Uniled:: spoiled wilderness.
. States v. Alo, 433 F. 2d 751, 754 (2&.Cirr. -

1971). As discussed sbove, other {ypes-oLls

obfuscation short-of refusal have been foun
‘tantamount to contemptuous conduct:

here to the congressional setting would seem:-
appropriate. -

A few notes of caution are In order how-.’

ever. Sectior 192 provides for the punish-
ment of one who “williully™ makes default,
but as to refusal to-answer no-Intent require-
ment is included in the statute. A reason
for this. was suggested in Deuich v. Uniled
Stotes, 235 P. 2d 853 (D.C. Cir. 1955) reversed
on other grounds, 367
where- the court sald:
“The statute uses the word. “willfully™ as

a word of art to define the ofense of failing
to appear, but it.does not use the word

“willfnlly™ withh respect to a- person “who

having appeared, refuses to answer .. . ”

The act of refusing (as distingnished from

falling) to- answer is a positive, afirmative

act; the result is consclous and intended.

" Congress recognized that o failure to appear
in response to a.summons could welk be due

T.S.. 456 (1961),

since 1867, when Uncle Sam purchased. of reduction of penalties for possession of
Alaska from Russia for less than 2 cents small amounts of marihuana for personal
c : . L4
use. The s_elect Committee heard testimony
great opportunity as we now have during fr?m over 30 Individuals and recelved s-L_lb- f
this Congress. I am talking about the op- - oo0RS from many others, representing:
portunity to protect a great part of our ‘both proponents and opponents of decrimi-
- uni e . - - nallzation, and amassed a record in excess
wilderness heritage: th.rough-. passage of of 600 pages. In May, 1977, the Selech Com- |
HR. 39, the Al_aska. National Inferest mittes issued & report entltled "Considera-
Lands Conservation Act. 1. - . .+ . tions for and Against the Reduction of Fed-
In start contrast to preservation ef- 6€ral Penaltles I_or Possession ‘of Small
forts in the rest of the Nation, designa-* A0Ounts of Marihuara for Personal Use”
tion of new parks, refu ses: wild rivers which summarized and condensed the ma-
and wilderness in Alaska will not be toc;- . Jor issues raised during the- hearings. - -
complicated by people pressures and de- * ,, o er e e Yoe Heasngel s
velopment patlerns. We. can start with ST atbemnthe b thy oo fliscuss pose

: sible alternatives to the positions expressed
DPractically = clean Sl;—J.F:e and protect un- . by -decriminalization proponents :r?cl op-

| : g B EEE ponents. In the ensuing months our two of-
. Moreover,°we do not have to be con- Iices devoted countless hours toward the
cerned about'ﬁuyhlg‘la.nds, as the pro- development of leglslatlon embodying the
posed conservation areas are lan ds that concept that the possession of small amounts
already belong to the American bedria of marlhuana should aot subject one to the

ng v life-time stigma of a érinilnal record, while
Compare this situation to the current at the same tims maintaining the position

onein California, where failure to pro- . that marihuana use to &ny extent can bs
tecbcomplete watersheds in the Redwood - neither - condoned nor ‘encouraged by the
Nafional Park from the beginning js Federal Government. The final product of
forcing us to spend millions of dollars : this efort is the legislation we will intro<
tovadd new lands to the park—just to duce today. We have been joined by: Mr.

protqcﬁgwhat we suppo._se_:dly already' pro- g{il:.l\;u\;m. Mr. MU‘RPH.T Mr. Guyes, and DMr.
tectedt when the park was created. Iron- A R BT SR o e T

icallyy we:DOW must buy back redwood
lands$hab-Wers once. pUbHCL: OWNed. . gur by would smend 1p Pederst Gon
Omr-the other hand, the Alaskan con-' trolled Substances Act of 1970 by estabiish-
servation'Proposals contained in HLR. 39  ing within the Department of Justice a Mari-
give us'a chance to do things correctly huana Pre-Trial Diversion Program:. A sec—
-from. the_start_ But we must act before jt tlon-by-sectlon analysis of the biit has been.
is too Iate to-Drotect these special areas, #vallable to you. But brlefiy, the diverston
I would:lke to commend my colleagye POEFaM would channel persons subject to-
from Arizona. MO Upayy, ands_’ the Dtie'r ¢riminal proceedings for possesslon of small
n;embers of-the Inteﬁor’Commit‘ee for S St b s e aidibeunt
e 1%

_ 3 Lt - QL / criminal justice system and place them in-
- “their hard:WOI'X and dedication im de- stead in an educatlonal counseling program




