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. BUT CAN YOU DO THAT.
“FAIR USE” PROTECTS ' ".The court rejected: bith' of those ticular cass is a fair use, the factors
- R B . | assertions, stating in part: “Defend- to be considered shall include: (1)
- : Zx{PRQDEJS:flLM COPIES . . ants are perfe:g;v’correctm their con-  the purpose and character of the use;
- PUBLISHERS' WEEKLY has already . tention [that];a niews event may not (2) the nature of the copyrighted

mentioned. the. recent United States.” be. copyrighted. -, | . Life claims no work; (3) the amoust and substans
District Court’s décision in New York copyri .in the news element of the tiality of the portion used in relationi
holding that although Life magazine:,. event but only in the particular form to the copyrighted work as & whole;
o .. owns valid copyrights in the pow.fa-  or e by S and (4) the effect of the use
P mous Abrabam Zapruder fims of the: o, ool market for.o¢ vab

: : assassination of< President Kennedy, - el the copyrighted work{:4
I % observed: “The difficult job is
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fight infringement (PW, Qctobier
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that “in determining:the iseue: of fai
- use, the balance geams o b8 in
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ges)--contained “skeches” of ‘the.! *Bus~“having~thus- concluded, the of Thompson snd ity explanstion, '

el e exact coples of the - court promptly procosded o fd that _supported by Z
i lllw : : ;

. Ao defendants! unauthorized copies ~ “Thére ‘seems Jittle: if ‘any, isfory
ere ot only. unaut bt of Hhose copyrighted fllms did not _ to plaintifl, the copyrishtgwher, There
el b - renderthe defendants liable for in-  is no Competition between plalnil

ap- - copying or other appropristion of a
o- - coppighicd work Wil pot ental o hot i

doc-, . ability if it is reasonable or fair.' The more Tea
i - doctrine s entirely equitibié sod is 0

¢, Bexible s virtually-to? defy defini-
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ewnt. in_that cass—and ot

hers—the
" cotrts have: ackngaledged that it. is
3 manmtxlnaemzmreprodm
] suchnwwkumm——-bmnotothar«

wxse.

in’ books, 'which would con-

stitute a mmm "record" .
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cided bym a ‘United States District
Court sitting in- Phﬂadelphiz. And the
.court’s answer to the question reﬂects,

attempt to’ effect’ a

down in the development .of onr libel

- laws in this general area. :
Theplmuﬁmﬂxecmmamag-

'azma distributor 'Who was- called. a:

k," “smut distributor” difing a radio sta- -

with respect fo- “fair nse,” new situa-
tions.wil] ‘continnally arise’ calling for
_ decision "o # 'case-to-case- basis, with; :
- eachgich case likely to have industry.. .

: wide' gx‘ mum-industry-wlde effect (as
“with*ZiHe Pnited Supreme
+Court’s dcisiort ba CATV “see PW,:

July 1,1968)"And if this is “judicial
legislation” we- ahould the most
of it,-sinde as & meth gfdeﬂmng
!hanndeﬂnabie,u seems to work. at
least as well.as-any other yet devised. -

[Time Ine.V; Bernard Geis Associates,
et al,:U. .S, District Court, So. Dis--
rict-of N&-¥., - Dovket 'Ne: 67 Civ.

36 Sept. 24, 1968} -

“MALICE" ;.msr'Nor APPHED
T0 MAGAZINE DISTRIBUTOR -

dm-egm! 9% -oF fqlsny—bef
be “can recover for a libel abouthim
(see, e.g,, PJY, Sept. 2, 1968), the
courts ere-more and more finding
themselves - oonimnted by the even
more difficult question of what makes
a persan a “public figure” for the pur-
poses of the new fule, Obviously, such
persons as. General' Edwin Walker
(USA, Ret.) or football coach Wally
Butts or Nobel -Prize-winning Linus
Pauling—all of whom have had the
new rule applied against them in re- |
cent years—seem to qualify, but what
about persons. who are much less in
the public eye, and what—and this is
the really hard one—about persons
who are only in the public eye because
_some newspaper or radio or TV sta-
m decided to put them there?
It was this last question which was
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of “allegedly : obseeue ‘publications, ‘I’he
{. plaintiff ‘denied the radio station’s’ -
dn  characterization of him, and after be--
/ .- ing refused; the oppomnﬁly o defend
¢ - himself over its facilities, He.procesded. 1,
o "_f_-_.'.to institute sualﬁnr]!be!. :

Thie* defendant* fadio gtatio
—would. -havei; 0.

he. ennsmuhongl-‘ z:jvuAppia the la,w
4]
ofh'bdrequuutpdclime ing
of the' freedm ofspeech mdpms
- on the ong hand, and.the right of-the

individual . to be /free. from injury to

‘his reputation by defamation ‘on the-
. other., ..inrwuzlcﬁnsthaambxtof
Tecovery. in libel. actions. brought by
public officials and, ‘public, figures’ the .
Supreme Court hag recognized that in ;.

hghtofthewalmuwedbymah‘ee- :

doms of speech and the press, certain
persans are entitled to more protection

than_others’ -from injuries: to reputa=z.
" tion. Underlying the recent decisions -

of the court, is the notion that by, thm:

" activities and their. status; prommzn;

persons have axsumedto some extent .
the risk uf due to’ neﬂigenﬁy

bublic. has & justified and?

important- interést” . . .- However, we.
‘must alsy’ Wu&c that ‘the’ Hhelee'
access i means’of ;public reblntat ot

public hbe[ is ‘an’important, if mot:i
essential in~ determining "the
apphcaﬂon : of-the constitutional
standard. ‘cannot rebut speesz t
nor pmrmnda -answer ' propagan
where millions of : are avail-

abletomade.andthnmherslde
finds the ~telephoné hnng -up when-
he attempts to protest. .7, To in-'
sist upon the a.ppltcadon of a con-
stitutional “standard under circum--
stances such as these would mean that
a person, even though not a public
figure, who is accused of crime, how-
ever ne.'glmmﬂ}' and however falsely, :

leastufnasitwascono@med an
slow- -

him
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We think the philospphy underlying
the Supreme Court’s opinion pre-
cludes such a drastic result.”

Finally, the cougt ohscrwd that thc
plaintiff was “in no sense a public
_man” and that “he was of 'so little
- importance that when he approached

‘the defendant seeking “a'hearing fo .

provetothosemchargethathiumas-

azines wer¢ neither’ obscede, nmor: .

smut, nor ‘girlie-books,” hé was sum- .

- marily cut off and ignored. . . . [The"
plaintiff] was isolated from public view.. -
until others had thrust him into it and-
when ‘the news media finished with -
him he was.in a Very teal sense -de-.
fenseless save to the the extent that
the fibel law-of Pennsylvama aﬂ’ordedr :
protection.” .
And for all of those reasons thc—
.court unequivocally puled' that “be- -

" caise of his public anonymity, which -
: meaningful

‘access to' the:

' nmmedlaasamaambtpmtectml;f:

his. reputation, . even ‘thoigh - he wag'
- tangentially involved jti:& public issusp

libel" !aw: mthout

like it—-mllﬂndltswaywﬂucUniwd ey i
 States Supreme Conrt, Qhwonsly &le'.c: " &
question presented—Le., When -dogs.

an otherwise private

'h‘rhmelphia will

clear that tew rules and formulas for
libel suits like the present one will
have to be devised. :
[Rosenbloom v. Merromedfa. Inc :
U. S. District Court, Eastern Dlstnct_ '
of -Pa., 37 U. 8. Law Week, pag
2145, August 22, 1968.]
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