Dear :ﬁ@ﬁ’

ip/11/70

These comment® on tie govermment®s motion to dismiss im CA 2301-70

will have %o be done in
ouigolnf mail tonight,
bave it tomorrow.

Perheps it is
series in whicih ne single
signatorise are from the

¥hile i% mey
in alleging thase twe i

o

¥, ..bhere is
“there is no

The c¢laim upen
of the specirographic sns
enkitled $o it for reason
sddition, even if the sub
law does net reguire with
‘granting secess to tuse
very restricted sense,

whieh is as close as

o ¢laim upen which reliefl cem be granted...”
lssue a5 to sny meterisl Tech,..”

grester hrste $han I'd prefsr in order to get it in ths

<

i esn eome to your request thed you
¥

without signifieance, but tids is the only csse of thie
Department of Justice lawyer's nsme avpessrs. A1l
oificsof %as U.B,Attorney for the Distriet of Celumbis,

¢ Bo more thsh 2 legsl fommallity, ihe mobion is spuricus -

4

, and

which "preliefl can be grented”™ is for the production
lysie. 1% can be granted beesuse under the law I am

you kng. end pome wideh I will set forth below. In
seguent claim to immunity were correet, zc it is Rot, the
holding~it merely suiborizes 1t, sz ¥itchell's letter

Ry sffidsvits mekes explieit snd elear, g0 in even $his
ralisf can be granted.

fmong tae issues "8s to any mebterial fset” are whether this dots can

be withaeld, upder the 1
gsn be withheld; and even
legsl right to withbeld i

You rsised th
analygis to Ghief Curry
g Commisslon exBibit is
but & peraphrass of it,
not include thoss Dor wid
windshield, ste.) However
weiwes, 1 belleve, smy ri
Clazrk’s exscuiive order
the spetros. ~n my prese
ningher $old bim this was
imeedlately sbowed i’s k<2
be %then end sincs, to the
reisiang & differvent pczint
speetros to e in lhe Are
tive order they ere Tequi
the Commission”.

The results ar
Frazier's tost

a%; whetber i% mests sny of the provisiorns under which it

then, wisther the govermment hes nexi: slresdy vaived its

t {fmericsn meil ée@i&iﬁ:ﬁ}a

question whether the ¥FBI kad given ths smpectrogzrzphic
nd he sed mede It publie, 7ast bed slresdy asppesred ss
rinted in Curry's beok (90-4). This is pot the speetre

I% includes weny things for which I 4id B0t ssk md dees

e I d4id ask {as the clothing, curbstone, brushings from
» 1t does refer %o some and this, baving been m de publie,
Lt to withbeld, For your informetisn, the day =fter

s made puplie, i sppssred szt $he Arehnives snd asked for
ce, from 5VW3, Zoknson spoke to Cumninghsm by phone, Cun~
tis spectro. #ohason got it end showed it to me.

)¢ not the epeetro. *ohlnson ezlled Cunninghom back, but
pest of my knowledge, got nothing further., Here T am -

, saide frow telling you that the FBI rerresentsd the
nives when they wer {and s%ill are) not: undsr the exect~
red¢ o be end are not bocsuse Lhey were "considered by

*his consideretion exists in twe forms:

e basie to tbe conclusionsy
imony sbout them,

Myveover, sny FBL anslysis of them wes in 1is Cosmission funetiom, Do%

investigetive arm

of the Department of Justies.

I gewe you = eopy of this executive ordsr, it baegins -with tie eited worda.

I sheuld 284

fiat there was Turther ' eonsiésmtim in 2ll the mé‘lml

~ %ﬂﬁt&mny, 511 the %a}.l%%’kies testimony, and all relevent annelnaims, Thers was



by the Commission members

arm, ol as pert of the

as the Gauthier exhiblis, for

through the exhibits prepared for i% by ¥he FEI a8 its
spartment of Justice, In suad things in vhieh it is basie
$bp idontification of the fragments with sach other

!

and the Comnally fragments with 399 is besic %o 211 these tnings. 17 6ll the 22w
Pregmenis recovered from|the gsr and brushed from the glaes sre not identiesl

with both scknowledged T
exhibits ond tihe Uommission®s basic conelusions are deliberste Iraud.
trme of the Connally frag
must be identical with %

sgments recovered from the Presldent's nead, ‘all $heseé
Thie is 2lso
gments end 399. “oveover, the traces from the cloihing

hose from 399 =nd the “onnelly fregment s or ihe ssme is

sgein true, And tie cubbstene traces mush beidentieal with boih or that pert of

tao story is alse false
of walch tie Gaubhisr o

snd freudulent, as is all FBf reconstriction exRibits,
¢s ere not all. These exhiblts and tue relevent expert

testimony represent "conaideration” by ths Commission and are not part of sny FBI
or other law-snforesasnt | work,

In tais comnecticn, you reised tie poimt thei possibly ihe FEI's

work was for tos Dalles |

%as given to the Dallas
role %o #oover, defined
wpreln he testifiedl..

olice, aence meets the definition. Jhether or not i3
bolice, it wes not done until effer .ohnson sssigped &
by deover in toe photocopy I've gﬁai you {(BHO8-9),
here is no Jueks Federsl jurisdiction for mmbk em

investigation...” Be alsp added thet the President csn, and $iot for "lav-enforce-

ment purpeses’, as the ex
investigations™, whien #¢

Puis lesds o
about it end $ie qusstlop of perjury furtuer,

Ia 511 other

affidavit in the first N

emption recuires, "recuest the Bureau to mske specisl
nvor s8ys is whet heppened, '

the Statemsat of Maitarisl Feet where, sftsr ihinking
I disagree with you and Fim,
asee of whif:n“ know, and tbe czésa 4 showed you, of Jevons?
chols suit is in point, there mes slways been ar affidevid

estsblishing, %o the defpndant's satisfaction at least, tast Bhere is 2 basis

for
donae i1t iz 88 though ¥
wes overhaard, for wien
Jevons of “oover commiil

o tis sbsgheecs of fthe sl
does not state that this wee an investigeilon mesting tihe
sxemption {noxr doss enyt
an opinion {whieh iz not

letser in which be Says

elaiming applicebili

iy of %the exempiion. Here, for the firet tine, thst is not
ors was 3 bug in your office and our diseussien of sl

[ mhowed you these varieus things, you sgresd Bhat oltber
od perjury.) PePhsps tals also mey sbtribute significanes
sneture of any Depertment lawyer. Hewever, Persgraph 2
reguirements of the

ning else). It substitubes instesd wist is witiout mesning,
¢ "metpmial fact”), the guotation Trom Mitchell’'s 6/4/79
no more than "we have tsken the position that they sre park

of an ‘investigetory file compiled for lae encorcement purposest...” Aside from the

dah K.
that

fact thiz 1s false,

I think the g
sint our first effort should be o get such an gffidevit snd ihen

now mors =20,
charge perjury. Befusel
to us =t 3kat point. I
an inveztigetion for len
motion therefors iz witi
we have pexjury. If Lhey

Horeaover, 1 think suen
gvidence would be powerd

in Paregraoh

1% vemains ne% faet bud opinion snd no more is claimed,
begenee of an affldavit is significsnt and I still salnk,
to provide such sn affidavo} should deldiver ths decision

—enforesment purpeses is abgent from tbe molion, that the
out substsnce, might do 1%. If tipy provide ike alfidavit
refuse-how can buey?-they surrender their entire defense,
lalse sWsaring or Gue vefussl $o provide tas minlmum
ul in any sppeel or srgument egsinst appeal by them.

Suggast an argunent tuab there is no evidencs tals was el

% Kleoindienst's 6/12/70 letter is eited. *% is way out,

is pot reeponsive, end i
gworn proof, thst "ihe

of these spectrographie
of the FBI® and thus #s
extension of thet exemy

niroduces something else on which we should reguest

Wwork notes snd the rew emslyticsl dsts on which %he resulbe

snalysss ave based are part of the investigetiwe Tiles
eifieslly exsmpted” under (b)}{7), which is a considersble
ien. '



. Hppeover, 1 didn't. ssk for what Kleindienst rerers to. reruaps .
should, If you'd like tc|try snd smand te include wisi he refers to, I'm 81 for tt.
Here I sbould emphssize gbm; everybhing considered in these speckrographic analyses
wag in svidence, public ovidends, before the Commission. Nene of the things for
which T seked ere other pisn exhibits in the Torm Iron vhaieh gemples were itsken.
{¥Ben $he time comsg, we|csn Rave & 1iltle fun, for they cennot identify the
fragment for whieh Sibert end O'Heil geve toe receipt © now pave amnd i tuink one
hse disappesred snmbively,) ’

Ts regapitulshe, 1o whet toe esll o "Stetement of Material Faot®
the one quinteszenilal toing tust must be present is lseking, sny statema® of
fact, There is ro more then the gmptation of twe letlers sgel of whieh dees no
more tlen offer sn unsubgtentisted opinion (thet in eech csse we Jmow %o be fzlse
snd can so srove in courgl.

Tnedr "HMemorandum on Points and Autherities” bagibs witii sn eniirely
incdecugte 2nd incomplete descrivbion ~f wast I seek, limiting 1%t o "esriain
spectrogravhic snelyses pt bullets znd bulled fragments recovered from the scene
of the ssssssinstion of President *abn ¥, Fennedy ia Delles, Texas on November
23,1963, In fack, no single part &1 thie ipnadequaey is In any semse aceurzte.
Evsry alleged stobemens pf fact 4e Talse:

The government says there was bub @ single close-to-intact bulled, nod
"hullﬁ'hﬁﬂc . :

Neither it(shey) mor any of %he freguenis wers nracoverad from the
scene”, tias bulle t Daying been negcaversd” miles sway, at the késpital {assuming
$aey cam now -rove this [bo be thst bullet, thers being no cisin of posseszion~-

end I neve thiz in writing from the Arehives }, smi the fragments Baving teen
gotten from the car on %wo a1 frevent exemingtions, in washingion {after 1t was
#iret washed in Dellas)e The clothdng, for axeuple, was net "recovered" from

nthe scens". The fragments taken from the bodies were not taken in Desley Flaza,
the "scane” the ssmplas taken fprom the clnthing wers not taken when the clothing
was in Deoalsy Plazs or, wiih tie Prosident's elothing, whule it vas in Texas,

snd the sgscseination wasm not on November 23, 1963, Horeover, th2 one somple

from the sesns, tho crubsions, ¥as removed from Desley Tlaza 1in July of 1964,

ant “ovember 1963, snd tas gpecimsen for spectrograpilc analysis was thereafler
taksp from it when it was in ibe posszession of tae defendent in Veshington. 1
tnikk iterizing these aimple, fackusl errsrs in tae re-uest for an affidavit proving
the cherseter 5f the files would be real sppropriate and might just disturt psople,
from the judge to the “ptorney CGenerul.

Updsy II., Discussion, toey begin with a citadionm of the “ttorney Feneral's
memo, Now it beppsps tapt 1 heve ‘sad em not suggesting you bere nse), a teped
eonversetoon with folspp in waleh e saye the current sdministrstion regerds this
jeme ma without mesning, significance or spplicebility. "his, however, bhooks them
4o tost mews, 2nd I believe in recpomse %o this the phaotseoples of the Progidont's
god Clerk's introductory comments sre very mueh in point, *n feet, 1 think thed 18
Jim were mot to remd tuie memo be might find other things legslly opplicedls, where
wy lsek of legel brekgrpund might not meke them spperent to me.

I think tlLey misinterpret the wpderscored provisien of the exemplbien,
end there is nodhing in cited Bereolons Jhes to support thelr interpretetions

The lsnguegs uset is "a pardy’. Yot "the party”, not "thel litigsni™,
the "gefendent”, Lt thersfore mesns suy litigemt. It would Rave been aveilabls
to Dgwald, for exampley even under Jencks. 0f course, whet is also pertinent » re
je thet this is nst a Tile meshing the exemption To begin with. However, in the
sense ithey smphasize, they refleet neliRer the lemguege nor the intent of the 18¥,
This 1g given more point in their Barcelona Shog citation, waers there iz no rele-

Yo




venes do anybbing like 2
parrowly limited, ss guo
$o the litigant or other
and wast follows makes %

spestrogrennie snelysis. Concorn in this dseision im
ted, to vhat "michd contein informstion wnfeirly demsglng
persons.” 14 is only sueh %hings that are in reference,
biz even more clesr, referring agin tc sueh stsbtementa,

Obviously, spectrogrsphic snslyses sre pot of such cherashar.

Perontihaticsl
pogsible embarrassment
government, and toat is

Here 1 add &

peragrpagh on vege 32, ﬁ;

& mesning opposite ithal
thais cltstion of an unre
goe bver this with some

was that "iRe privets pe
thie paragrspl say itast

Of course, ot
defendant's use of it 1i

1y, let me add, not necessarily facetiously, thet the only
ra, the only "demsging te the 1litigent” eon s %o the
pecifically exeludsd in the eited Jlark memo,

ﬁf‘

g1 l}i@ii&'i&. Taie decision guotes only gﬁ’_z’& oT that
non~lawyer's resding of the sptire parsgraph gives i4
sought o be imperted by tue Department of Justice in
leted and irrelevsnt decision., I sugzest you smd/or Fim
ra, Tor exsmple, the sarlier snd cuaspged requirewshd

53" be "in litigation with the sgeney”. The first words of
$i¢ cusnge in lsnguage make it "very different”(

her perts of $sis memc ere relsvant, snd dais conbinued

cenges ne fo gmote 1t witboul end.

Not thet Bard
Cwhkat can couse demsge o
whiech bears no relakion
sueh wisuse or such del

s The argument
all files which $k> Rove
nvestigstions®, whaiher
Jeneks alome uroves, is
the continuing Tach toufy

iona, in the lest vertXcited, continuss to refer nnly by
¢baracter, inspection =nd copying of witnssses statements”,
p to whet is et iseus, whers tiers is no possibility of
atione

here is that the exemption "is to protect from dlesclosure

roment compiles ir ihe course of law enf?mement
or not toey lead "Ho Tormal proceedings’. This, as

antirely false, There is ne bisnket immunity (eside frem

these are not "law enforcement investigebions” filesl.

daat 1 sudnk lyou may wens to eomsider in connection wilh tals i the
lengusge cited on the next page of ths memo, 38, under subsectlon {f). "The purposes”
are tuere @escribed as ‘lto make clear beyond doubt thai all materisls of 4he executive
branch sre to ba nveilsble to toe public unless specifically sxempt frem disclosuwd
under subsectlion {e)ee. I think meone boat they Zszvs %o prove bthsi ihe
sought data is part of gn inwestigabive file :mmgiia& for law enforcement pUIPOSeS..s’
woich 1z wosre 1 besgl.

oo

DELS

of Glements Boribers Co. in what iz irrelevent is next

only poesibiiity of relevsnee is for lew enforcsment,

por trus. Bowevsr, 1 sugzset you ryesd the faird guoted

rpah, for in % nag in which we are suing, ihis seems to suppert us, nod
them, in the seme way Amsricap Mall Lise dvss. Tp perapursse, this dscision says tha%
i¢ what is sought was used it kust be aveilsble, It is only "absent sudh use” that
such informebion is not |avellsble. Ths essence of ile spectros sure as hell was

uszadl

*Concurrencs
laimede Hers ogeln the
Lich is mzitser proved
By

24

3]

ch
2g he s

Tustice’s summery of this ig folse, claiming "sincs the records iue
plointiff seeks Bsve not beep made pert of amy ragoxd in eny ageney precesdiag
he mey mot obbtain them lebsert suca use'.” In even themarrcy sease applied, thiz is
not whet the deeision says. 14 ssystbat ifs an employee "had been celled to testify®,
then bis prior statement would have to be svellable, The perellel is nob the
ineorporation of ths text of the spectros in tie Warrem Comaission racord but thair
uze in eny form thersin, They are basle, therefors there ls such use, This siso wesns
the opposite of the argummen> snd the sllagstion, for, if only in the Fradder (and



'm net sure on this poikd) epd in the form of ihe
s it sure as Beoll ig in the ryscord. Thelr wordsx
n gBy a2gsncy preeseding.

poesibly Sheneyfeld’s ~
parapbrase {used by Curry
are “"part of any mecord

The lasgt peragroeb om tie third poge of this frivolously titled
“pofnbs and a1 thoritiesn™|ig incpnsistent with $he precise lsngusze of the
re 1 toink 9im sbould check the emissions (I think 211
their eitations should be cheeksd for oiner infidelities and misinterpretations).
They kere clulm ike exempiien "'prevenis the diselosure of..%sensitive® Uow roment
information such ss V¥BI [iles...] supbasis pdded”. There is+ne sueh immumity. And
this is not = "sensitivel files, mot 1n any appropriete sense, snyway. The ‘
only exemption for suchk files is if tuey are "investigatnry® ANE for "Lev sniores-
ment",,Their sdded ewphspls amounts to a decsphlon znd 5 deliberata miscuotations

They next cite Black v. Sherston Corp.The fire% veragrpeh iz 1ncemplete,
Ae it etends 3% is 8 Aclibersts miscuotstion of the examwiien, for all FBI rephris
are not autometieslly exempt snd io sny svint this is net sucha #regpors” thet we
smek, It can be srgusd thetbas nyoted tuis paregraph iz our way, not the way they
use ite 1t refers to %he new law "which grestly expended the information v i gl
povernment sgencies must| {my suph.] muke eveilable %o the pilic, oo

The sseond qupbed paragreph is ir nt beesuse, as it B8ys, it is
restricted to "the scope| of discovery ZXICEINIXESE in eriminel cases™, wiich this
ig not, "Fhe mEmpExsLxx concern of tue Suprems Vourt for the secrsey snd senedidty
of tue ¥FBI iaovestigsbive files" is out of cenitext, for thst 3s not at issus. The
sole issus is wiwtber tipse sougit materials ere "iavestigative files™, wiich they .
are no%, tusy sre lab reporis, snd wietir ey are for "alw enforeemeni”, witsiwkx
waieh they neither were pofr could usve been, '

How, when buey stert to cledm thast relessing leb reperts sbout the
Presicens’e murder ss "hermful to the public interssi”, they sre way eut, smd I'@d
1% %o Besr them srgue [this in courd, with the press present, This I8 the lest
wrorgful use of Blacgk. The rest is irrelevsul, ¥s do not seck "ihe results of
inveatigstiens of slleged eriminal sctividy 7 {note their sdded empbesis, wiich
egaine distorts). We sesk only lsb reporis glresdy used in parephrase. They can
hardly srgue in publie Hist thic is (end 2gain shey umderlined for emphasis)
“thet tbe publiec interegh reguires To be kept seeret.”

Even thelr conclusion iz folise by Mitchell's June 4, 1970 levter, for
they argue thet the evemption is "a proibltlon sgainst the relegss ol ihe Type of
documens the plsinkiif seaks". Mitchell's o interpretation, %o ggt simgall off
sio hpok {one of tas regsoms I like to keep pressing tiem, =0 they 11 commnit
themsleves to all kdnds [of foolisbness) ls tha$ 1t merely "permits® bLut does no§

equire. 4gein, tels is|not "the type of doemment plaintift sesks™ in this casée
4 1s 0o wor . ta: lab rgvoris ond is not in sny seunse wiai these clibations refer
%o o8 ©EI investigetlve reports of eriminsl seotivityl They repeat the fslssehool
thst thdie i e "probibidien™. The intent refarred %o nes besn “Interpresed by tie
courts™, esk in fmerigeq Hell, end is oppozive tuet slleged. Ik thinkd 16 wight
be sypropriats %o belabst the wart wasrs Th4sy o earried awey wiib thslr own
rhetoric and referr o theso decisions baing “in uuanymity.”

ind efier sil this ireslevesmey cboul FBI investigative reporis nf eriminal
investigstions their lagt sdnission is merely $hat I seek no more thsn "spectroe
graphic analyses"se..Toeére is not bui 30 minutes before the meil from the mein
?95”}; office so L must meil this wnresd, I bope tc discuss it in some detell with
im very soon snd would|like %o ba able io with you, Make bie aypai:;mejm and I¥11
sowe 1in sgeinm when you|are ready, which might better be 2fber “irm end I go over ite

‘» baste,
Barold Weisberg



