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UNTTED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUIMERIA

Plaintiff,
Civil Aetion

e

, No. 230170

Defendant,

S S N Sar” e N N et N

STATEMFHT OF MATERIAL TFACT
AS TG WHICE THERE IS NO GENUINE I85UE

guant to Local Pole 9(h) the material facts in the instant

action hre suwmavized below,

January,
uequ@si
Sﬁavfékt
of | the 4
of bullé

and part

and/or |

Coverngyr

2.

1, 198%; June 2, 1869;

In a seriss of letters of May 23, 1966; March 12, 1967;
April 6, 1970; ard Hay 15, 1970 and a
for Access to OFfFficial Record Under 5 U.8.C. 532(a) and 28

arious officials

«4

16,0 dacad‘way 16, 1870, plaintiff requested N

Lfendant to produce for imspection the "Spectagraphic analysis

., fragments of bullet and other objects, including garments

]

of vehicle and curbstome said to have been struck by bullet
vagments during assassination of President Keunedy and wounding

Conneliv.”
on June 4, 1970 the Attormey General wrote:

"o, , . The Department of Justice has ceceived

requests for these documents in the vasi, and

we have taken the position that they are part of
an Vinwestigatory file compiled for law enforce-
et pﬂrruaea’ and ave ChefﬁfOfL wremnt from the

ereﬁon of Information Aet compulscry disclosure
roouirements, 5 U.5.C. §552¢my¢7) . . . "

In a letter of June 12, 1970, the Deputy Attorney Oeneral

intiff:

wrote pla

:

YY1 regret that T an woable o grant youw
request in ¢that the work nctes : v analvtical
data oun which the vesults of these spectograrhic

&

,

i




igative

tests are bused are _part of the ioves

files of the ¥BI and are specifically exempted
from abl disclosure as iovestigatory £lles
sompiled for law enforcement purposes. 5 U.E.0.
552(BY¥77y . . . "

-y
o4
< a

970,

gt
i

The ingtant action was filed on fugusf

/s/

TRUVAS B. FLANNGLY
United States Attocney
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TCm FiOM, QAbbun

ais mnt tnmiced States
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Attorney

ROBERT M, WLRD
Assisntant United States Attormey
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1 STATES DISTRICT COURY
. DISTRICT OF COLUMBIA

A3

)

EISPERG,

Plaintiff,

ARTHERT OF JUSTICE,

]
<

nefendant,

St Nl N Ve et N s N Yt

M OF POINTS AND AUTHORITIE
F OMOTION OF DIFENDANT 70 D
THE ALTERNATIVE, FOR SUMMARY

I.

rPreliminary Statement

laintiff has attached to his complaint con

Lepavtment of Justice over s period of thre

misaion to inspect certain spectos

L

and bullet fragments recovered from the scanc

af| President John T. Kennedy inm Dallas, Texas on

Atkached to the complalnt are two responses Srom
e in which plaintiff's recuests ave denled on the basis that sucl
es are part of an “Investigatory file cemplled for law enforcems

21
e,

i1.
Discuseion

The sole basls gpow which the Court's furisdiction asd the relief

ta ovoled de % U.8.0. 552, che

administrative Procedurs Act,

pry

by the Attorney General In his ™emorandum on he Peblic

arion Section of the Administrvanive Proos

5




iz to make "information available to wembers of the public unless

it com:j within specific categories of matters which are exempt frow
public| disclosure,” p, 1, Among the specific categories of docuwnants
vhich are exenmpt are:

"(b)(7) investigatory files compiled for law
enforcement purposes except to the extent

available by law to a party other than an
agency." !%ﬁphasIa aagﬁﬁ.f

The| thrust of the exmemption is to protect from disclosure all
files which the Government compiles in the course of law enforcement
investig?tions which may or may not lead to formal proceedings, In

| §
Barceloneta Shoe Corp, v. Compton the Court stated:

"In general terms I agree with the Attorney General's
analysis of the nature and scope of the exemption, in his
Memorandum of the Public Information Section of the Admin-
iscrative Procedure Act, dated June, 1967, wherein he
states at p., 38: :

"The effect of the language in exemption (7)

i on the other hand, seems to be to confirm

.7 the availability te litigants of documents

e from investigstory files to the extent to

which Congress and the courts have made them
‘availlable to such litigants., For example,

ditigants who meet the burdens of the Jencks

statute (18 U.8.C. 3500) may obtain prior

tatements gilvenm to an FBI agent or an SEQ
investigatory by a witness who is testifying

i 2 pending case; but since such statements

ight contain information unfairly damaging

@ the litigant or other persons, the new

W, like the Jencks statute, dees not permit

aa gtatement o be made available to the

public. 1In addition, the louse report makes

elear that litigants are not to obtain special
Benefits from this provision, stating that

'8.1160 iz not imtended to give a private party

. indirectly any earlier or greater access io

- investigatory files than he would have directly

_im zuch litigation or proceedings.' {(H. Rept, 11).7

| As-l suggested before, Congress could not have intended to
| grant lesser vights of inspection and copying of witmezoces'®
sratements to persons who are faced with the deprivarion of
| |Ehedr 1ife or liberty, than to parsons faced eniy wich

| zeBedial administrative ovders umder regulatory statutes."
27V F, Supp. 591, 592-593 (h.P.R., 1967)

To like effect iz the deeision in Clement Brothers Co. v, NLRE

with which the Fifth Circult has stated it "fully concurs', NLRE w.

Clement Arothers Co., 407 F.2d 1027 (5 Cir., 1969y ¢

By



"Though the Court does not fee! that it is
necessary Lo reiterate an exbaustive documentaiion
of the Act's legislative histevy, the following
stetement is exemplary of numerous others which
make it clear that the plainniff'e interpretation
mast be rejected:

'This exemption covers investigatory

files related to enforcement of all kinds

of laws, labor and securities laws as well
as criminal laws. This would include files
prepared in comnection with relared Covern-
ment litigation and adjudicative rroceedings .
ﬁ.Rglﬁeport #1497, §9th Comgz., Ind Sess.,

p. iU

"In sum, it is clear that the plaintiff could
obtain the employees' statements taken by the Roard
if rhe employees had been called to testify -- in
fact, the plaintiff was given access to the state-
ments, of the emplovees who did so testify. However,
the plaintiff is not entitled to employee statements
absent such use,” 282 F. Supyp, 540, 542 (3 Cu. 19683,

o

it the inatant case, since the records plaintiff seeks have not
been pade part of amy record in any agency rroceeding he may not obioai

them Tabsent such use."

¢

is significant thar the language Congress chose, "co

~

s

Led for

law eyforcement purvoses' was criticized at hearings on the proncsed
legislarion as unduly restrictive. #0th Cong., lat Session, Hearings
on H.R.| 5012 before rhe House Committes on Covernment Operatlona, .
265-247. Rorwithstanding this criticism, Congress enacted exemption
7 a8 veferved to above bacause it thought the broad protection against

digclogltire contalned thevein neceasary to effective operation of the

agencipe which compile investigation reporte. In addition, the lesis-

lative| history of the act states, explicitly: “[tlhe FBET would he
protecfed under exemption We., 7 prohibiting disclosure of "iowvestizator
files.}T 89%th Comg., nd Sess,, Zong. Record, w. 13026. The spesiker
quoted| ahove, Representative Gallagher, a strong supporter of the Aot
also sfated, the bHill containing exemption 7: ‘'nrevents the disclesure

LX)

of . .|d ‘sensitive' Goverrment information such as F3YT Ffiles . ere e

[Emphaﬂim added, ]




urafred
release

instant

This ©

owrt haz had ocecasion only recently to sp

o
og FBET File disclosuwe,

j "The public policy in faver of maintaining the
| secrecy of PRI Ilavestigative reports has been

racsgnired by Congress. In rﬁs@ina the Tre
Information 4et, which greatly anded the ind
wation which government agenvies mugt make available
to the publlic, the Comgress axp doitly exennted fcom
its coveraze f’ 7.8,0. 552(bY{73]

w & ¥

S‘&

”Vh 1o these cases [Aldermon v, United Stastes
. 185 and Taglisnettl v. Uniled Ltates, J
5, both criminal arpeals}l dre not binding in
thut rhe scope of discovery In criminzl cases is oot
as hroad as in olvil cases, they do show the convern
of the Suprese Court for rhe secrecy and sanctity of
the PBI {nvestigastive files

It iz chus apparent that the informatlion soug
the nlaintiff comes within the government's right
rrotect information which, if released, amipht be harmful

the public interest, Th@_resui ts 0f lnvestigalions
of alleged criminal activity are by thelr pature fhe @

| of infarm&tiﬁn that the public 1n““rw&t VQOuﬁ“as Y %@
&rret. Black v. Shexaton {ory,

Ti2.177 {0 Do, 19707, g?ﬁar

I1L

onelusion

Ca
o

v the foregoing, It is obvious that the Congress particularly
into the Public Information Act z prohibition against the
to the public of the type of document plaintiff seeks in the

action., The vrohibivion was enacted afrer critlieism and

dion on the floor of Congress. The Congressional dntent has been

iﬂterpr$taﬂ by the courts of this and orhev Jlurisdictions in umanymity.

Plainti
fourt =

action,

gl

€ 1z mot entitled to the spectograrhic snalyses sought and the

couid enter iudgment in favor of

/s/ _
THOMAS &, LAY
United ftates &

/s/
JOSEFR M, RANSCGN
Assistant United States Attorney

e/

AGBERT L. WERLIG, JR.

i teaintrant ﬂnﬁrpn States Attornew



