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PLAINTIFF'S MEMORANDUM TO THE COURT 

This court has req ested that counsel in this case submit 

any materials which wou d aid in clarifying certain statements 

made by Attorney Genera John Mitchell in letters reprinted at 

pages JA-23 and JA-43 of Plaintiff's Brief and Joint Appendix. 

Each of these letters c•ntains a reference to a case litigating 

the question of whether or not certain materials in the Justice 

Department files are ex mpt from disclosure under the investi-

gatory files exception o the Freedom of Information Act. 

Upon research counsel for Plaintiff have concluded that the 

assertion in Attorney G neral Mitchell's letter of June 4, 1970 

that "at present this issue is being litigated in the federal 

courts" probably refers to Nichols v. United States of America, 

et al, Civil Action No. 4761, United States District Court for the 

District of Kansas. Co nsel for Plaintiff have reached this con-

clusion because there is no other case known to them which seeks 

access to the type of records--bullet, bullet fragments and items 

of clothing--described in the third paragraph of the Attorney 

General's June 4 letter. (See JA-23-24) 

The reference in e Attorney General's letter of May 6, 

1970 is to documents w ich were obtained after Plaintiff Harold 
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Weisberg instituted a suit for them. This suit is Weisberg  

v. Department of Justice and Department of State, Civil Action 

No. 718-70, United States District Court for the District of 

Columbia. 

These two suits aze of a quite different nature and achieved 

opposite results. The Nichols suit sought, among other things, 

to inspect, study, examine and subject certain items of evidence 

connected with the assassination of President Kennedy to neutron 

activation analysis. The items of evidence to be subjected to 

examination and scientific testing included the bullet, bullet 

fragments, and items of the President's clothing. 

The court in Nichols held that physical objects such as 

these are not "records" under the terms of the Freedom of Informa-

tion Act. On this ground the court awarded summary judgment to 

the Government. The court did not determine whether such items 

were exempt under the investigatory files exception to the Act. 

(A copy of Judge Templar's opinion in Nichols is attached as 

Exhibit A) The Nichols case is currently on appeal to the United 

States Court of Appeals for the Tenth Circuit (No. 71-1238). 

The Weisberg case, on the other hand, bears directly on the 

question of whether any material which the FBI or the Justice 
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After his convicti 

the court records whic 

London. Nearly four m 

Ray's request by stati 

the Justice Department, 

"that these documents 

of the Department of J 

subsection (b) (7) of s 

Code." (Letter of Dec 

James Earl Ray attache 

Invited by the De 

of Justice, Ray did so 

Deputy Attorney Genera 

and then asserted that 

extradition as may be 

gatory files compiled 

are exempt from disclo 

(Letter from Kleindien 

The same response 

Harold Weisberg. On A 

Attorney General Mitch  

on, James Earl Ray himself tried to obtain 

had been introduced into evidence in 

nths later the State Department replied to 

g that it had returned these documents to 

which had advised the Department of State 

re considered part of investigative files 

stice and are exempt from disclosure under 

ction 552 of Title 5 of the United States 

mber 10, 1969 from J. Edward Lyerly to 

as Exhibit D) 

artment of State to apply to the Department 

The reply by Richard G. Kleindienst, then 

, denied possession of some of the documents 

". . . such records pertaining to your 

n our possession are part of the investi-

or law enforcement purposes and, as such, 

ure under . . . 5 U. S. C. 552 (b)(7)." 

t to James Earl Ray attached as Exhibit E) 

was made to the identical requests by Mr. 

gust 20, 1969 Weisberg's attorney wrote 

11 on his behalf and requested 
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"all documents filed b 

England in June-July, 

which James Earl Ray 

Exhibit F) On Novembe 

G. Kleindienst replied 

documents in the files 

being copies of the do 

through diplomatic cha 

Tennessee and Missouri 

officials of the Unite 

response to it by Bern 

Exhibits G and H) Thi 

limited period of time 

the United States with the Court in 

968, in the extradition proceeding by 

. . was returned to this country." (See 

13, 1969, Deputy Attorney General Richard 

to this request by claiming that "no 

of this Department are identifiable as 

uments transmitted to British authorities 

nels at the request of the States of 

and presented to the Bow Street Court by 

Kingdom." (Letter from Kleindienst and 

rd Fensterwald, Jr. are attached as 

Justice Department untruth was truth for a 

only. By May 6, 1970 Attorney General 

Mitchell was indulgently granting Weisberg access to the documents 

which Kleindienst, his 

Department files. (S 

Deputy, had said were not in Justice 

JA-43) 

Ultimately, access to the extradition documents was gained, 

though at a tremendous 

London proceedings was 

Robert A. Frazier whic 

there was any evidenc 

body with the rifle a 

cost. Among the documents submitted at the 

an affidavit by FBI ballistics expert 

addresses itself to the question of whether 

connecting the bullet found in Dr. King's 

legedly used by James Earl Ray and then placed 
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Department says is par of an investigatory file is ipso facto  

exempt from disclosure. The only issue before the court was a 

claim that the documen s sought were part of an investigatory 

file compiled for law nforcement purposes. Chief Judge Edward 

M. Curran ultimately a arded Summary Judgment in favor of Plaintiff 

Weisberg and ordered t at all documents which he had requested be 

produced. (Judge Curr n's order is attached as Exhibit B) 

A closer look at ivil Action 718-70 may illuminate what the 

Justice Department reg rds as part of a forever suppressible 

"investigatory file". 

The documents whi h Mr. Weisberg sought in that case were the 

documents which the Un't d States Government had filed with the 

Court in London, Engl..' d in connection with the proceedings to 

extradite James Earl •ay, the alleged assassin of Dr. Martin Luther 

King. After Ray's ex 'adition and before his trial, his attorney 

Percy Foreman attempted unsuccessfully to obtain copies of the 

documents submitted a the London extradition proceedings. Less 

than three weeks before the trial date Ray's attorney requested a 

continuance on grounds that he had not been able to secure a copy 

of the extradition do uments. (Transcript of February 14, 1969 

hearing attached here as Exhibit C) 



in the doorway to Canip 's Amusement Center. Par
agraph 6 of the 

Frazier affidavit says: 

Because of di 
and insuffici 
draw no conci 
the submitted 
submitted rif 
is attached a 

tortion due to mutilation 

nt marks of value, I could 

sion as to whether or not 

bullet was fired from the 

e." (The Frazier affidavit 

Exhibit I) 

 

 

 

  

This fact constitutes i portant exculpatory evi
dence vital to Ray's 

claim that he did not s oot Dr. King. Had the 
Justice Department 

prevailed in its interp etation of what is exem
pt from disclosure 

as part of an investig tory file, this informat
ion might never have 

become known to Ray's ttorneys seeking post-co
nviction relief. 

Author and journalist red J. Cook has compared
 the use of the 

ballistics evidence in 

in which the ballistic 

in the Sacco-Vanzetti 

Cook attached as Exhib 

The record of the 

both the defendant and 

dealing with the extra 

important points. Fir 

the Justice Department 

what constitutes an in  

the James Earl Ray prosecution to the manner 

evidence was used "by a corrupt prosecution 

trial". (Review of Frame-Up by Fred J. 

t J) 

Justice Department in willfully denying 

the public access to public court records 

ition of James Earl Ray illustrates several 

t, it shows the consequences of allowing 

to arrogate to itself the right to determine 

estigative file which is exempt from dis- 

I; 
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closure. In effect, permitting the Justice Department to label 

any document it pleases part of an investigatory file converts 

exemption (7) into a kitd of executive privilege exercisable at 

the whim or caprice of the Director of the FBI or the Attorney 

General. 

The arbitrariness 

what records it will d" 

of pages of FBI record 

comprise the Warren Co 

more than a thousand p 

Warren Commission volu 

have recently been mad 

from some 40 pages of 

pregnancy stay at Park 

FBI informants. Thus, 

been releasing to the 

should more properly h 

fastly refused to rele 

records in regard to J 

tests such as the spec 

investigation into Pre 

of the Justice Department in determining 

sclose is notorious. Literally thousands 

were published in the 26 volumes which 

fission's Hearings and Exhibits. In fact, 

ges of FBI reports not published in the 

es or otherwise available to researchers 

public. These records run the gambit 

edical records kept during Marina Oswald's 

and Hospital to the reports of confidential 

at the same time the Justice Department has 

ublic reams of FBI reports--many of which 

ve been withheld--Justice has also stead-

se such documents as the public court 

mes Earl Ray's extradition and scientific 

rographic analyses performed during the 

ident Kennedy's assassination. 
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The arbitrariness 

such determinations is 

the Department presumes 

ordered disclosure of  

ith which the Justice Department makes 

xceeded only by the arrogance with which 

it can refuse to comply with court-

formation. Thus, 28 CFR 16.14 states: 

". 	. if the 
that the dem 
of the instru 
to produce t 
sought, the 
the demand h 
to comply wi 

court or other authority rules 

d must be complied with irrespective 

tions from the Attorney General not 

e material or disclose the information 

ployee or former employee upon whom 

s been made shall respectfully decline 

h the demand . . . ." 

In its arbitrary 

the Justice Department 

directive pertaining t 

delivered to the Natio 

Those terms are stated 

Assistant to the Pres]. 

"investigative reports 

President's Commission 

the guidelines state:  

isclosure of Warren Commission materials, 

has violated the terms of a White House 

the "Public availability of materials 

al Archives by the Warren Commission." 

in a memorandum for McGeorge Bundy, Special 

ent, dated April 13, 1965. In regard to 

and related materials furnished to the 

' by the FBI and most other federal agencies, 

2. c. All unclas ified material which has been 

disclosed erbatim or in substance in the 

Report of he President's Commission or 

accompanyi g published documents would be 

made avail-•le to the public on a regular 

basis 	  

d. Unclassified material which has not already 

been disc 
made avai 
basis unl 

osed in another form should be 

able to the public on a regular 

ss disclosure 
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1) will be 
and enf 
of the 

2) may rev 
sources 
confide 
and the 
same or 
future; 

detrimental to the administration 

rcement of the laws and regulations 

nited States and its agencies; 

al the identity of confidential 

of information or the nature of 

tial methods of acquiring information, 

eby prevent or limit the use of the 

similar source and methods in the 

3) may le 
source 
indivi 

4) would 
person 
materi 
tion 
nature 
assass 

5) will r 
prosec 
Lee Ha 
determ 

Where one 
may apply, 
reason aga 
fullest •o 
or not to 

d to the incorrect identification of 
of information and thereby embarrass 

uals or the agency involved; 

e a source or embarrassment to innocent 

, who are the subject or source of the 

1 in question, because of the dissemina- 

gossip and rumor or details of a personal 

having no significant connection with the 

nation of the President; 

veal material pertinent to the criminal 

tion of Jack Ruby for the murder of 

vey Oswald, prior to the final judicial 

nation of that case. 

f the above reasons for nondisclosure  

the agency involved should weigh such 

nst the "overriding consideration of the 

sible disclosure" in determinin• whether 

uthorize disclosure. [Emphasis added] 

Even if there wer 

trographic analyses so 

available to him under 

cited above. However, 

all the needs to be sa 

the investigative file 

said in a recent case: 

no Freedom of Information Act, the spec-

ght by Plaintiff Weisberg ought to be made 

the terms of this White House directive 

since there is a Freedom of Information Act, 

d about the Government's attempt to invoke 

exemption in this case is what this Court 
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"The Excel 
primarily 
law violat 
be used fo 
impossible 
could prej 
court." G 
States Cou 
Columbia. 

ior" lists are not files prepared 
r even secondarily to prosecute 
rs, and even if they ever were to 
law enforcement purposes, it is 
to imagine how their disclosure 
dice the Government's case in 
tman v. NLRB No. 71-1097, United 
t of Appeals for the District of 
Slip opinion at p. 7. 

Respectfully submitted, 

BERNARD FENSTERWALD, JR. 
905 16th Street, N. W. 
Washington, D. C. 20006 



Exh;kr.  

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF KANSAS 

JOHN NICHOLS, 	 ) 
Plaintiff, ) 

) 
vs. 	 ) 

) Civil Action 
) 

UNITED STATES OF AMERICA, 	 ) No. 4761 
et al., 	 ) 

Defendants. ) 
	 ) 

RULING ON MOTION OF DEFENDANTS FOR SUMMARY JUDGMENT  

Plaintiff is a physician duly licensed in Kansas to 

practice as such and, for the purpose of considering the 

motion filed by defendants to dismiss or in the alternative 

for summary judgment, is presumably a qualified pathologist 

with experience in examining gunshot wounds including their 

interpretation by X-ray. Plaintiff has instituted this action 

against the United States of America, the Archivist of the 

United States, the General Services Administration and the 

Secretary of the Navy. 

The action is brought under provisions of the Federal 

Public Records Law, being 5 U.S.0 Sections 551-552 (80 Stat. 

250, 1966), and venue is claimed under provisions of 28 U.S.C. 

Section 1391(e)(4). Defendants included are General Services 

Administration, National Archives and Record Service, and the 

Department of the Navy. 

Plaintiff alleges a general interest in scientific 

matters and particularly in the areas of pathology and related 

research. He alleges that he wishes tc study certain items of 

evidence, in custody or in possession of the defendants, which 

will afford him an opportunity to resolve conflicting opinions 

conclusions and uncertainties concerning the death (12 the late 

President John F. Kennedy. He alleges, in substance, that 

F.-. 3 2 	1971 

CHARLES W. CAHILL. Clerk 
E01-491,9,72....TA—xxitt,Deputy 



following proper request to them, defendants have either 

refused him permission to examine the materials described 

in his complaint or have ignored his requests for such per-

mission. 

Briefly stated, plaintiff desires to inspect, study, 

examine and, as to some materials, submit described material 

"neutron activation analysis." He also wishes to see and 

examine X-rays and photographs made at the autopsy of President 

Kennedy, various Warren Commission exhibits and the President's 

clothing worn at the time of the assassination. 

Defendants have filed a motion to dismiss or in the 

alternative for summary judgment. Since affidavits and 

evidence outside the pleadings have been submitted in support 

of the motion, under the direction of Federal Rules of Civil 

Procedure 12(c), the issues raised should properly be con-

sidered under Federal Rules of Civil Procedure 56. The Court 

has been provided with extensive briefs by all parties and 

assumes that all parties have presented all material they 

deem pertinent under that rule. 

"The rule followed by this Circuit in 
regard to motions for summary judgment 
is clear and while it is the duty of the 
trial court to grant a motion for sum-
mary judgment in an appropriate case, 
the relief contemplated by Rule 56 is 
drastic, and should be applied with 
caution to the end that the litigants 
will have a trial on bona fide factual 
disputes. Under the rule no margin 
exists for tho disposition of the 
factual issues, and it does not serve 
as a substitute for a trial of the case 
nor require the parties to dispose of 
litigation through the use of affidavits. 
The pleadings are to be construed liberal-
ly in favor of the party against whom the 
motion is made, but the court may pierce 
the pleadings, and determine from the 
depositions, admissions and affidavits, 
if any, in the record whether• material 
issues of fact actually exist. If, 
after such scrutiny, any issue as to a 
material fact dispositive of right or duty 
remains the case is not ripe for disposition 
by summary judgment, and the parties are 
entitled to a trial." 

Machinery Center v. Anchor National Life 
Insurance Company, 434 F.2d 1, 6-, 10th 
Cir. 
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defendants' mot 

will be conside 

the motion as o  

s guideline to follow in considering 

on, the several grounds advanced by them 

ed to the extent necessary for ruling on 

e for summary judgment. 

JURISDICTION OF THE COURT --
MATERIAL REQUESTED AS "RECORDS"  

Defenda is question the Court's jurisdiction over the 

subject matter ecause plaintiff's demands do not constitute 

requests for an "identifiable records." 

The ite s requested by plaintiff could scarcely be 

more clearly id ntified by him, but a more substantial issue 

is raised by de endants under their contention that much of 

the material re uested does not fall within the classification 

of "records" wi in the purview of the statute. 

That th- Federal Public Records Law or Information 

Act, through which plaintiff seeks to obtain information 

denied him by a 

require disclos 

encies of the United States,was intended to 

re of government records to any person on 

proper application is clear, and in considering the issues 

raised under a 

construed to c 

is discussed b 

.Administration 

otion for summary judgment, should be liberally 

rry out the express purpose of the act, which 

Judge Croake in Consumers Union v. Veterans  

, 301 F.Supp. 796, at 799. 

"CO 
cam 
Fre 
por 
fol 

The 
sta 
his 
tec 
whi 
int 
n 

sumer Union's request for VA records 
in the wake of the passage of the 
dom of Information Act. The key 
ion of that Act, now codified, is as, 
ows: 

* * each agency, on request for 
dentifiable records made in ac-
ordance with published rules stat-
ng the time, place, fees to the 
xtent authorized by statute, and 
rocedure to be followed, shall make 
e records promptly available to any 

erson. * * * 

purpose of the Act, seen in the 
utory language and the legislative 
ory, was to reverse the self-pro-
ive attitude of the agencies under 
h they had found that the public 
rest required, for example, that the 
s of unsuccessful contract bidders 
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pt from the public. The Act made 
osure the general rule and permitted 
information specifically exempted to 
thheld; it required the agency to 
the burden of sustaining its de-

n to withhold information in a de 
equity proceeding in a district court. 
osure is thus the guiding star for 
court in construing the Act. Because 
ons of the Act are patently ambiguous, 
llumination will be most useful." 

in considering this matter under a motion for 

, unless the material sought cannot be 

record" required to be produced within the 

ct, or if a record, does not fall within the 

on provisions of the Act, then as to such a 

the motion must be denied. 

deral Rules of Civil Procedure 56(d), the 

zed to ascertain what material facts exist 

ial controversy and what material facts are 

good faith controverted. An order may then 

ng facts that appear without substantial 

directing such further proceedings in the 

st. 

the term "records" is not defined in the Act, 

tially put to the task of deciding which of 

ted by plaintiff may be so classified within 

n of the statute. It is unfortunate that 

t given to this point when the law was enacted 

be k 
disc 
only 
be w 
carr 
cisi 
novo 
Disc 
this 
port 
its 

And so, 

summary judgmen 

described as a 

meaning of the 

numerous exempt 

specific record 

Under F 

Court is author 

without substan 

actually and in 

be made specify 

controversy and 

action as are j 

Because 

the Court is in 

the items reque 

the contemplati 

attention was n 

since the posit've provisions of the Act are all but smothered 

by some nine br 

many exemptions 

Efforts 

may be consider 

ad and generalized statements providing for 

have been made to classify the material which 

d as a record under the Act, e.g., the General 

Services Administration adopted the following definition in 

41 C.F.R. 105-.0.104(a): 

"(a) Records. The term 'records' means 
all books, papers, maps, photographs, 
or.they documentary materials, regard-
les of physical form or characteristics, 

mad= or received by GSA in pursuance of 

Fed ral law or in connection with the 

tra saction of public business and pre-

se ed or appropriate for preservation 

 



as ev'dence of the organization, function
s, 

polic'es, decisions, procedures, operatio
ns, 

or of er activities of GSA or because of 
the 

infor ational value of data contained the
rein." 

Again, t is definition is followed by sev
eral general 

statements of w at the defined term does no
t include. 

Not inc uded is library and museum materi
al made 

or acquired and preserved solely for refe
rence or exhibition 

purposes; objec•s or articles, such as st
ructures, furniture, 

paintings, scul•ture, models, vehicles or
 equipment (not 

defined), and d•nated historical material
s (as defined in 

105-61.001-4),a•cepted by GSA from a sourc
e other than an 

agency of the U ited States Government in 
accordance with 

provisions of 4 U.S.C. 397 (now 44 U.S.C.
 2107 and 2108). 

Then, paragraph (b) of the section states
: 

Availability. The term 'avail-

ity' signifies the right of the 

is to obtain information, purchase 

rials, and inspect and copy records 

other pertinent information." 

If thes- regulations were designed to be 
a clarifica-

tion of what wa- intended by the term "rec
ord," a failure of 

purpose must be registered. Nor do the de
clarations of the 

General Services Administration subtract 
from the confusion. 

The Attorney G neral's memorandum on the P
ublic Information 

Section of the Administrative Procedure A
ct offers little 

help but simpl quotes 44 U.S.C. 366, now 
44 U.S.C. 3301, 

stating what m terial is included by the 
term "records," 

and specifical y excluding "library and mu
seum material 

made or acquired and preserved solely for 
reference or 

exhibition purposes * * *." Just what con
stitutes "library 

and museum mat rial" is not designed or de
fined. 

44 U.S C. 3301 offers some illumination 
when it 

declares that e word "records" includes 
all books, papers, 

maps, photogra•hs, or other documentary m
aterials, regard-

less of form o characteristics. (Emphas
is added.) But 

again comes th- question, what are
 "documentary materials"? 

In Jones on E idence, 5th Ed., Vol. 3, p.
1043, §535, is found 

this helpful tatement: 

"(b 
abi 
pub 
mat 
and 



of the term,"re 

executive order 

reliance may b 

for a reasonab 

New Internatio 

all practical purposes the term 
ment' may be considered as synonymous 
'writing.' A document has been de-
as 'any substance having any matter 

ssed or described upon it by marks 
le of being read.' A writing or 
ent, in addition to handwritten or 
ed or typewritten instruments, 
first come to mind, should include 
ibed chattels, photographic or other 
nical reproductions and sound record-
-even though in the case of sound 
dings the inscribed marks may not 
sible to the eye and may be read only 
the use of mechanical devices." 

rt must assume that since no better definition 

ord," is provided by legislative enactment, 

or controlling judicial determination, 

placed on a dictionary of respected ancestry 

accurate meaning of the word. In Webster's 

al Dictionary, this definition appears: 

"For 
'doc 
with 
fine 
expr 
capa 
docu 
prin 
whic 
insc 
mech 
ings 
reco 
be v 
with 

This Co 

t which is written or transcribed 
erpetuate knowledge of acts or 
ts; also, that on which such record 
ade, as a monument; a memorial." 

in Webster's New Collegiate Dictionary, the 

defined as , 

t which is written to perpetuate a 
ledge of events * * * that on which 
a record is made, a monument." 

Though 

States Constit 

faith and cred* 

the public rec• 

a judicial int 

the word "reco 

of Words and P 

defining the t 

A reco 

thing written, 

curious or sus 

Rep., 237, 240  

the word "records" was used in the United 

tion, Article IV, Section 1, in which full 

t is required to be given in each state to 

rds of every other state, I am unable to find 

rpretation of what is intended by the use of 

ds," nor is one shown to me. An examination 

rases likewise has offered little aid in 

rm. 

d is intended to serve as evidence of some-

said or done and is not kept to gratify the 

icious. Owens v. Woolridqe, 22 Pa. Co. Ct. 

"Th 
to 
eve 
is 

Again, 

word record is 

"Th 
kno 
suc 
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nder any reasonable calculation of what is 

covered by the congressional enactment referred 

ation Act, it seems clear that the provisions 

, under which plaintiff seeks relief, limits 

f a district court to enjoin an agency from 

ords and to order production of any agency 

rly held from complainant. 

being concerned with the numerous exemptions 

Act under which defendants seek to avoid 

the general terms of the Act, we might con-

for which request was made and to which the 

present form could not apply. 

statute is to receive a broader application, 

nlarge its provisions to apply to items this 

believe were intended to be included in its 

e following items requested by plaintiff for 

spection and study, described in paragraph 

s complaint may not be classified as a"record" 

ing of the Act, to wit: 

Thus, 

intended to be 

to as the Info 

of 5 U.S.C. 55 

the authority 

withholding 

records improp 

Withou 

provided in th 

compliance wit 

sider the items 

statute in its 

If the 

Congress mush 

Court does not 

provisions. 

examination, 

5 of plainti 

within the mea 

(a) The 6.5 mm Mannlicher-Carcano rifle, 
C2766, formerly the property of the late Lee 
Harvey •swald. This was designated as Exhibit 
CE139 i the Warren Report. 

(b) A live 6.5 mm round manufactured by 
Western Cartridge Company and found in the 
ch er of Oswald's Rifle, C2766. Warren 
Report exhibit CE141. 

(c) The coat worn by President Kennedy 
at the oment of his assassination believed 
to cont in trace metals from bullet CE399. 
The coat is Warren Report Exhibit CE393. 

(d) The shirt worn by President Kennedy 
at e oment of his assassination believed 
to cont in trace metals from the bullet that 
penetrated the fabric. Warren Report Exhibit 
CE344. 

(e) There is no subparagraph (e). 

(f) The 6.5 mm bullet found on the floor 
of Parkland Memorial Hospital in Dallas, Texas 
on Nove •er 22, 1963, where the late President 
and Go rnor Connally received medical treatment, 
believe,  to be the bullet that traversed the 
Preside t's neck and on through the body of 
Connall► . Warren Report Exhibit CE399. 
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Three empty 6.5 mm Cartridge cases 
tured by Western Cartridge Company 
nd on the floor of the room on the 6th 
f the Texas School Book Depository in 
Texas. Warren Report Exhibit CE543, 
nd CE545. 

Bullet recovered from the wall of 
e of General Edwin A. Walker in Dallas, 
Warren Report Exhibit 573. 

The clip presumably from the magazine 
Oswald rifle, C2766. Warren Report 
CE575. 

The two or three metal fragments removed 
e wrist of Governor Conally. Warren 
Exhibit CE842. 

Fragments of metal removed from the 
f the late President at autopsy. Warren 
Exhibit CE843. 

A mutilated bullet recovered by United 
personnel after firing through a 
's wrist for the purpose of weighing 
rren Report Exhibit CE856. 

(g)  
manuf a 
and fo 
floor 
Dallas 
CE544 

(h)  
the ho 
Texas. 

(i)  
of the 
Exhibi 

(j)  
from t 
Report 

(k)  
brain 
Report 

(1) 
States 
cadave 
it. W 

Defend.  

and 2108(c) to 

and inspection ' 

paragraph 6 of 

possession of t 

Services Admini 

agency by an au•  

F. Kennedy. Th 

agency as a gif 

specified by th 

Letter of Agree 

behalf of the e 

the donor had f 

and is, in fact, 

fer, dated Apri 

items which pia' 

guidelines of t 

the right of a • 

was property of 

does not believ 

The ap•  

of property dep • 

if they fall wi 

is also rely on provisions of 44 U.S.C. 2107 

ustify their refusal to produce for examination 

tems identified and described by plaintiff in 

laintiff's complaint because they are now in 

e defendant Archivist Division of General 

tration by virtue of their transfer to the 

horized representative of the Estate of John 

described property was received by the 

subject to the conditions and restrictions 

donor. Though plaintiff contends that the 

ent, dated October 29, 1966, executed on 

ecutors of the Kennedy Estate, assumes that 

11 title to the materials described therein, 

a nullity because under a Memorandum of Trans- 

26,1965, the Archivist had in his custody the 

ntiff seeks to examine and that the rules and 

e Letter of Agreement cannot be held to exclude 

itizen to examine property which plaintiff says 

the United States in the first place, the Court 

this to be a correct conclusion. 

licable statute does not require that the items 

sited with the Archivist be owned by the donor 

hin the'description of those things which may 

-0- 



be deposited. Under the provisions of the Letter Agreement, 

no examination of this material may be permitted without 

permission of the Kennedy family representative within five 

years of October 29, 1966. It is not claimed by plaintiff 

that such permission has been obtained. 

Furthermore, a review of PL 89-318, 79 Stat. 1185, 

enacted in 1965, discloses that Congress provided for the 

acquisition and preservation of certain items of evidence 

pertaining to the assassination of President Kennedy. Pur-

suant to that law, the Attorney General was 'given authority 

for one year to acquire various items. The act provided for 

the vesting of title and interest in the United States and 

provided for just compensation under circumstances requiring 

this. Some of the items identified in plaintiff's request 

were included in the acquisition of material obtained and 

delivered to GSA by the Attorney General. The proceedings 

taken for that purpose are valid. Cf. United States v. One  

6.5 mm. Mannlicher-Cardano Military Rifle, etc., 406 F.2d 

1170. Also, under the provisions of PL 373, 69 Stat. 695, 

now 44 U.S.C. 2108, the administrator of General Services was 

authorized to accept for deposit the papers and other historic 

materials of any president, and documents, including motion-

picture film, still pictures, etc., from private sources. 

The act also provided: 

"That papers, documents, or other historical 
materials accepted and deposited under sub-
section (d) and this subsection shall be held 
subject to such restrictions respecting their 
availability and use as may be specified in 
writing by the donors or depositors, including 
the restriction that they shall be kept in 
a Presidential archival depository, and such 
restrictions shall be respected for so long 
a perLod as shall have been specified, or 
until they are revoked or terminated by the 
donors or depositors or by persons legally 
qualified to act on their behalf with respect 
thereto." 

The Court can attach no significance to the fact that 

the material was deposited with GSA in April, 1965, while the 

-9- 



Letter Agreeme 

entered into u 

The a 

bility under t 

steps for the 

historical mat 

far as possibl 

possession of 

sibility of th 

papers, docume 

not mentioned 

to such restri 

specified in w 

The L 

parties under 

Letter Agreeme 

graph 6 of his 

examination si 

has not expire 

but need not n 

Plain 

sought, as all 

additional ite 

(a 
me 
in 
th 

(b 
ma 
of 
wh 

(c 
ma 
fr 
at 

The C 

in (a) and (b 

the meaning o 

ings of the r  

t placing restrictions on their use was not 

til October 29, 1966. 

inistrator of GSA had a continuing responsi- 

e terms of the Act to negotiate and take such 

eposit and preservation of Presidential 

rials so as to secure for the government, as 

, the right to have continuous and permanent 

uch material. This was a continuing respon- 

administrator. He was authorized to accept 

is or other historical materials (records are 

ut presumably intended to be included) subject 

tions as to availability and use as may be 

iting by the donors or depositors. 

tter Agreement of 1966 was entered into by the 

he provisions of then existing law. Under this 

t, the items requested by plaintiff in para-

complaint may be withheld from disclosure or 

ce the time limit of five years therein provide 

. Other reasons may exist for such refusal 

w be considered. 

if f, in addition to the items requested above, 

ged in paragraph 8 of his complaint, three 

s specifically described as: 

A grey-brown rectangular structure 
suring approximately 13 x 20 mm seen 
photographs of the base of the brain of 
late President Kennedy. 

Histological preparations of the 
gins of the bullet holes in the skin 
the neck of the late President Kennedy 
ch were part of the Bethesda autopsy. 

The written diagnosis or findings 
e by the Bethesda Hospital radiologist 
m his X-ray study of X-ray films taken 
the autopsy of the late President. 

urt believes that requests for items described 

above cannot be classified as records within 

5 U.S.C. 552, but that the diagnosis and find-

diologist is a record. 

-10- 



In thi 

of the Navy for 

davit, Mr. Geor 

Medicine and Su 

command jurisdi 

any custody or 

report or of an 

examination. 

the material re 

States Secret S 

accuracy of thi 

not require pro 

of an agency. 

Defenda 

picture of the 

archives of the 

large scale map 

While a 

courtroom here 

interest to thi 

purpose would b 

of President Ke 

and scientific 

and law enforce 

discussed and w 

which has arous 

Though 

relief and it i 

any jurisdictio 

all records by 

ment agencies s 

records under t 

in the statute, 

connection, request was made on the Secretary 

the diagnosis and findings. By positive affi- 

e M. Davis, Vice Admiral, Chief of Bureau of 

gery of the Medical Corps, U.S. Navy, having 

tion over the Bethesda Naval Hospital, denies 

ontrol by that agency of the radiologist's 

of the other items requested of the Navy for 

oc. 13.) It appears from this affidavit that 

uested was delivered to agents of the United 

rvice on or about November 22, 1963. The 

affidavit is not challenged and the Court may 

uction of records not in custody or control 

t archivist offers to show the 8 mm motion 

ssassination at the building housing the 

United States at Washington, and to supply a 

of Dealy Plaza in Dallas, Texas. 

view of the motion picture in the federal 

n Topeka would be a matter of substantial 

Court, under the circumstances, no useful 

served by such exhibition. The assassination 

nedy continues to give rise to much speculation  

nalysis by students, pathologists, historians 

ent agencies. Undoubtedly much more will be 

itten about the case, the circumstances of 

d worldwide curiosity. 

e Information Act, under which plaintiff seeks 

only because of its terms that this Court has 

, does by its terms require the production of 

e agency having custody of them, the govern-

em prone to deny disclosure and to withhold 

e many exemptions, including those enumerated 

and under other statutory laws, the common law, 



ates District Judge 

by reason of ex 

agency-made law 

Until C 

so far as it is 

plaintiff's pos 

qualifications, 

objective in hi 

thwarted by the 

which will like 

noble and patri 

The Inf  

cutive privilege, by executive orders, 
or by 

in the form of regulations and orders. 

ngress sees fit to wipe out these exemp
tions, 

constitutionally able to do so, a person
 in 

tion, though he be possessed with superb
 

has the purest intentions and be so ever
 

research and entitled to pursue it, will
 be 

influence and pressures exerted by burea
ucrats 

y hamper his investigations, no matter h
ow 

tic his purpose. 

rmation Act leaves a good many things n
ot 

clearly defined. Because of this, the A
ttorney General issue 

a memorandum an 

injunctions per 

lyzing the act. He indicates that actio
ns f 

itted by the act should be maintained a
gainst 

the agency refusing to make requested ag
ency records available 

to the person equesting them rather tha
n the head of the 

agency or one r more of its officers. 
Government agencies, 

when notified 'hat they are to come befo
re the Court, should 

not be too tec nical about the manner in
 which they are 

described or s rved. I hold in this cas
e that the agencies 

named in the p eadings are properly befo
re the Court. 

The Co rt must determine, from what has b
een said, 

that the exemp ions provided in the Info
rmation Act leave un-

available most material sought by a citi
zen in•situations 

where an agenc may resort to one or mor
e of the many excuses 

afforded under the exemptions provisions
, as here. 

After horough consideration of the reco
rd in this 

case and a stu y of the applicable statu
tes and regulations, 

I must conclud- that no material issue o
f fact exists, that 

under the law he case is ripe for dispo
sition by summary 

judgment, and hat the motion of defenda
nts to dismiss, 

treated as a otion for summary judg
ment, must be sustained. 

IT IS SO ORDERED. 

Dated at Topeka, Kansas, thisgt 
day of February, 

1971. 
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UNITED STATES DISTRICT COURT 
	 Cltok 

FOR THE DISTRICT OF COLUMBIA 

HAROLD WEIS 
Route 8 
Frederick, 

ERG 

aryland 

C. A. No. 718-70 

U.S. DEPART 
10 and Cons 

and 

NT OF JUSTICE 
itution Ave., N.W. 

VS. 

) 
) 
) 
) 
) 

Defendants 

U.S. DEPART 
Virginia Av 
Washington, 

NT OF STATE 
N.Wo 

D. C. 

ORDER 

This 

Judge Edwar 

of the plai 

heard argum 

It is 

ORDER 

motion for 

and defenda 

further, 

ORDE 

ment of Ju 

complaint, 

12th ,day o August, 1970 ordered said Department of Justice 

within one, week. 

D, ADJUDGED AND DECREED that the defendant Depart-

tice produce all documents demanded in Plaintiff's 

including all documents which the Court on the 

by the Court this 

Du  ADJUDGED AND DECREED that the plaintiff's 

ummary judgment be and the same is hereby granted, 

ts' motion to dismiss is hereby denied, and it is 

ause came on to be heard before the Honrable Chief 

M. Curran on August 19, 1970 upon application 

tiff for summary judgment, and the Court having 

nt of counsel and examined the file in this case, 

day of , 1970. 

to_produce 

ATRUE COPY 

NES F. DAM, C! rk, 
;,.1/1--77- 2 2— 

G  
By 	  

Deputy Jerk 



 

 

Ex4I'dd-  C .  

have be -n changed evidently since September 

when th-y were given as we understand per-

missio . We think we have a way of getting 

it, yo r Honor, and getting it on over by 

an ord r of this Court for exploratory de-

positi•n. We think we will be able to get 

it inc uding that of Mr. Holloman and of 

the Fi e Chief and of every fireman on there. 

But, w are being impeded in our investiga- 

. tion. I don't attribute this to the prose- 

cution but somebody is keeping us from talk- : 

ing to witnesses or keeping them from talking 

to us. It's not their individual attitude. 

It's orders from above, your Honor. 

THE COURT: 	W-11, 1 am sure you gentlemen re
alize 

that I have no rights or mandamus to make 

a per on talk until he gets on that witness 

stand 	Then I can do something about it. 

Alrig t, I will hear from the State. 

MR. DWYER: 	Y ur Honor, as I understand from reading 

Mr. F reman's motion for continuance it 

4  basic Ily comes down to the situation he 

relat d here that he hasn't had this infor-

matio pertaining to the extradiction hear-

ing h Id in June as I recall in London, 

England. Now, your Hono-r, and then the 

-6- 



fact .hat he was ill for a few days and then 

Mr. H nes has not cooperated with him. If 

the Curt pleases, on November 12th, Mr. 

Forem n entered into this case. He was 

aware at that time that a hearing had been 

held •ver in London, England. I don't know 

when r. Foreman made his first effort to 

obtai the fruits of that hearing but as 

I cal ulate it, it's something like 90 days 

have one by since he entered into this 

case :nd now for the first time he tells 

the Court that he can't get that informa-

tion •ertaining to a hearing in England 

and t erefore the Court should continue 

this ase. Now, your Honor, as I recall, 

Mr. F•reman was in here on November the 12th 

and h- also made certain statements to the 

Court about what he was and would do if the 

Cour saw fit to allow him to come into this 

case. If the Court will bear with me for a 

seco d here, these things come back to mind 

4  but I don't want to misquote anybody so I 

go t• the record in this matter, if the 

Cour pleases and see what Mr. Foreman said 

to t e Court that he was going to do if the 

Cour permitted him to come in here and 

-7- 
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.Pp'ARTMENT,OF STATE'  

WashirRiu15,C:, 2100 

,Dee(Tber 10, 1969 

-I regret t eAellay in a further response to your 
tter of,Augu8l 14, 1969 

The Depart ent has recently received the transcript 
,`of the extradit on proceedings, aiid a copy will be sent 
to you shortly long with the request for inspection and 
PoPY of record,  a  copy  of which is enclosed for your 
inforiMPOn? 

With respect to affidavits submitted by the united 
Sta,t0S Governme t to the Pow Street Court in support of 

enFildttion request, the court has returned those 
documents to the United Seates, 	The Deputy Attorney 
General has gdv sed the Pepartment of State that these 
dotPment4 are nsidered part of investigative files of 
00 p0p0qment •f Justice and are exempt from disclosure 
'under pubmeavi0 (e)(7) of section 552 of Title 5 of the 
United States Co o. Accerdingly, those affidavits have 

.boen rettmled Po the custody of the originating agency. 
Any further inqutriep, therefore, should be addressed 
to the DePitrtMePt of .140tfoot 

I 

sincerely yours, 

"r  

# 	 •\ 

Edward Lyer6 'I) 
DeputY Legal Advisbr 

Enclos40 
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OFF1C OF THE DEPUTY ATtORNEY GENERAL 

WASHINGTON, D.C. 20530 

Vsbruary 3,1970 

Mr. James E. Ray 
Station A-West 
Tennessee State P nitentiary 

Nashville, Tennessee 37203 

Dear Mr. Ray; 

e• 

This will 
15, 1970 requesti 
in support of the 
return to the Sta 

No docume 
are identifiable 
through diplomati 
Tennessee and Mis 
London by offici 
records pertainin 
are part of inves 
purposes and, as 
provisions of the 
Procedure Act (5 
defendant no grea  

acknowledge receipt of your letter of January 

g various documents and affidavits submitted 

extradition request which resulted in your 

e of Tennessee. 

is in the files of the Department of Justice 

a documents transmitted to British authorities 

Channels at the request of the States of 

ouri and presented to the Bow Street Court, ' 

s of the United Kingdom. Further, such 

to your extradition as may be in our possession 

igatory files compiled for law enforcement 

uch, are exempt from disclosure under the 

Public Information Section of the Administrative 

552(b)(7). That Act confers upon a 

er rights than those enjoyed by the public. 

Sincer

. 

 

411441.t  da44444At 

Ri ard G. Kleindienst 
Deputy Attorney General 

 
 

 
 

 



August 20, 1969 

Er174;r-  F 

The Honorable John Mi chell 

Attorney General 

Washington, D. C. 2 530 

Dear Mr. AttorneyCer rat: 

The undersigned 

FrIlderick, Maryland, 

Act, P. L. 89-487, to  

eve been retained by Mr. Harold W
oLsberg. of 

o proceed under the Freedom of I
nformation 

obtain disclosure of two specifi
c, identifi- 

able Government records, copies 
of which ore in the possession o

f 

the Department of Ju tice. 

It is our view 

Weisberg is entitled 

However, despite num 

not only has Mr. Wei 

not even received a 

mentls rules relati 

The files ok your De 

Obrt, contain copies 

opportunity to reel 

Weisberg's sense of 

his decision to file 

Nevertheless. I 

matter to your atten 

you will direct your 

Weisberg, and thereb 

needless litigation.  

hat, pursuant to Sec. 3 (c) of t
he Act, Mr. 

to prorpt access to these partic
ular docuaents. 

roes written requests over a per
iod of nonths, 

berg beet denied access to the r
ecords, he has 

epiy to his repeated requests fo
r the Depart-

to accessability of records unde
r the Act.. 

artnent, especially these of the
 Criminal Divi-

f his various requests. After y
ou have an 

this correspondence, you might u
nderstand Mr. 

rustration, impatience, and an2e
r, as well as 

suit. 

seers only reasonable that we sho
uld bring tl!is 

ion before we file such a suit, 
in the hope that 

subordinates to disclose these r
ecords to Mr. 

avoid the expense, both in tir*
 and romey, or 

The specific records requested by
 Mr. tiviziberg are the followin:

 

(1) All docun nts filed by the U
nited States with the Court in 

England in June-Jul , 1968, in t
he extradition proceeding 	

which 

Janes Earl say, the convicte
d killer of Dr. ilartir Dith

er Kin(4, was 

returned to this co rtry. These 
procredinys were public, and IP 

our 



The Honorable John eAchell 	
Page 2 

view, .all documents 

stitute public reco 

son who desires to 

As the attache 

Row St. Maaistrate' 

this Court from Was 
Oils as is known to 

male, that the or 

the possession of t 

prepared in the De 

tained in your Depe 

to see.  

submitted on behalf of the United States ten
-

ds which should be made available to any per
-

et' them. 

letter of May 1, 1969, from. the Chief Clerk o
f 

Court states "all papers which had been sent
 to 

tin ton" have been returned to ',$.4shineton, and,
 as 

he Clerk, no copies were retained in Tneland.
 Irte 

ginal of the returned "papers" may still be 
in 

a Department of State, but, as the "papers" 
were 

rteent of Justice, we easuee that copies wer
e re- 

tvent's files. It is those that Mr. Weisber
g asks 

(2) In the Di trict of Columbia Court of Gen
eral Sessions, on 

January 16, 1969, i the case of State_  of Louisianay.Cleyjt.  Shaw, 
in response to an o der to show cause direct

ed to James B. Rhoads, 

Archivist of the U ited States, the Departmen
t of Justice filed a 'brief to 

which was appended 	"1968 Panel Review of
 Photographs, X-Ray Film, Docu- 

ments and Other Evidence Pertaining to the F
atal Wounding of President 

John F. Kennedy on ovember 22, 1963, in Dal
les, Texas". A copy of this 

document is enclosed. Your attention is dire
cted to page 5 of the "Re-

view", and specifi ily to a reference in the
 middle of the paae to a 

"memorandum of tra stet, located in the Nati
onal Archives. dated April 26, 

1965". This memor red= refers to a transfer 
of the autopsy phototraphs 

and x-rays slthou h it is not clear froM wh
om and to whor the: were 

transferred. It i this "mettlorandum of tran
sfer" which Mr. Weisbera is 

seeking, and which bas been denied bir by bo
th the Department of Justice 

and the Archives, *spite his maey'written r
equests. 

It is our sir ere hope that litigation will 
not be necessary to 

effect a reconside ation of Mr. Weisberg's re
quests. If within ::wit 

weeks we do not re eive a reply from you, we
 will eesuve that the De-

partment is admen fu its present position a
nd would prefer that we seek 

disclosure by fill a suit in the. District Co
urt as provided in Sec. 3 (c) 

of the Freedom of nformation Act. - 

Sincerely, 

FFNSTFRWALD, BEVAN AND ouLnAusrN 

Pernard Fetsterwald, Jr. 
'Atst 

Enclosures 

cc: Harold Weisber , Route 8, Fred(rick, Mar
yland 

BF: jb.. 
cc: Radine file 
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Mr. Bernard. Fensterwald, Jr. 

Fensterwald, Bevan and. Ohlhausen 

Attorneys At Law 
927 Fifteenth Street, . W. 

Washington, D. C. 20 

0. 

DearioMr. Fensterwald: 

Reference is made to your letters 
of October 9 and 

August 20, 1969, reque ting on beh
alf of your client, Harold 

Weisberg, disclosure o certain doc
uments which you state are 

in the possession of t e Departmen
t. 

I regret that I m t deny your requ
est in all particulars. 

No documents in the fi es of the D
epartment are identifiable as 

being copies of the do 'uments tran
smitted. to British authorities 

through diplomatic cha nels at the
 request of the States of 

Tennessee and Missouri and presente
d. to the Bow Street Court by 

officials of the Unit Kingdom. Fu
rther, such records per-

taining to the extradition of Jame
s Earl Ray as may be in our 

possession are part o investigativ
e files compiled for law 

enforcement purposes and, as such,
 are exempt from disclosure 

under the provisions if 5 U.S.C. 552(b)(7). 

The "memorandum 

relating to the autop 

John F. Kennedy is no 

that disclosure of su 

unwarranted invasion 

under the provisions 

Other government 

October 9, 1969 and w 
the Federal Bureau of 

in that they are part 

enforcement purposet 

5 U.S.C. 552(b)(7). 

f transfer" dated April 26, 1965
, 

y performed on the remains of Pres
ident 

available for inspection for the r
eason 

h memorandum would. constitute 
a clearly 

f personal privacy, thus being 
exempt 

f 5 U.S.C. 552(b)(6)• 

records referred to in your letter
 of 

Leh you state are in the possessio
n of 

Investigation are not subject to d
isclosure 

of investigative files compiled fo
r law 

nd exempt under the provisions of 



• 

have also take 
August 20, 1969, to t 
ments submitted on be 
proceedings constitut 
were prepared in the 
making any comment re 
as acquiescence by th 
in this respect. 

note of the statements in your letter of 

e effect that, in your opinion, all docu-

alf of the United States in the extradition 

"public records". and that all the "papers" 

epartment of JUstice. Our refraining from 

pecting such statements should not be taken 

-Department in your opinion and representation 

Sines ely, 

, hard G. Kleindienst 
Deputy Attorney General 
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' November 26, 1969 

 

  

 

Mr. Rithard G. Klein 

Deputy Attorney Gene 

Washington, D.C. 205 

Dear Mr. Klaindienst 

Please refer to your 

enclosed for your co 

In the second paragr 

files of,the Departs: 

manta transmitted to 

the request of the S 

Bow Street Court b 

tenet 
al 
0 

letter to me of November 13th, a copy of which is 

venience. 

ph of your letter, you state: "No documents in
 the 

nt ore identifiable as being copies of the doc
u-

British authorities through diplomatic channel
s at 

aces of Tennessee and Missouri and presented t
o the 

fficials of the United Kingdom." (italics adde
d). 

You are correcto th 

meat of Justice or 

by Mr. David Calcut 

The Bow Street Cou 

documents to the co 
pletion of the hear 

From a description 

either prepared by 
these circumstances 
not retain a copy f 

is equally difficul 
of an "investtgativ 

the documents speci 

If, against all trad 
documents in this 
other than the Depa 

their files? 

Our first communica 

a reply. The Freed 

requests for info 
prompt and unequivo 

e are no such documents in the files of the Depart-

Isewhere. The documents we leek are those presented 

English Barrister employed by the U.S. Governm
ent. 

has verified that Mr. Calcutt presented certai
n 

rt for a public hearing on extradition. At the com-

ng, the documents ware returned to U.S. authorities. 

f the documents, it seems clear that they were 

r forwarded by the Department of Justice. Under 

I am hard pressed to believe that the Department did 

r its files. As the London proceeding was
 public, it 

to understand how they could .noW be relabele
d as part 

file." I therefore renew my request for co
pies of 

led above. 

tion, the DepartMent failed to retain a co
py of the 

ortant case, can you suggest any Departmen
t or Agency, 

tment of State, which might have retained copi
es in 

ion on this subject required almost thre
e months for 

of Information Act calls for prompt respon
ses on 

tion. I sincerely hope that you will favor us with a 

1 reply. 

Most respectfully yours, 

Bernard Fensterwald, Jr. 
DFscrr 
Encl. 



AFFIDAVIT 

DISTRICT OF CO UMBIA ) ss: 

ROBERT 

says: 

. FRAZIER, being duly sworn, deposes and 

1. I 

Heights, Mary 

2. I 

the Universit 

Agent of the 

ber 1942. I 

and Chemistry 

tion laborato 

to the Firear 

received the 

identificatio 

the Federal B 

assigned to t 

this unit I 

and cartridg 

determining 

or cartridge 

occasions in 

military cou 

expert witne 

3. 0 

Investigatio 

evidence fro 

Federal Bure  

m 49 years old and I reside in Hillcrest 

and. 

btained a Bachelor of Science Degree from 

of Idaho in 1940. I have been a Special 

ederal Bureau of Investigation since Decem-

m Chief of the Firearms Unit of the Physics 

Section of the Federal Bureau of Investiga-

y in Washington, D. C. I have been assigned 

s Unit continuously since June 9, 1941. I 

pecialized training program in firearms 

of approximately one year duration from 

reau of Investigation when I was initially 

e Firearms Unit. Since being assigned to 

ve made thousands of comparisons of bullets 

cases with the firearms for the purpose of 

Nether a particular firearm fired a bullet 

case. I have testified on numerous 

federal and state courts, as well as in 

is martial, as a firearms identification 

s. 

April 5, 1968, at the Federal Bureau of 

Laboratory, I received certain items of 

Robert Fitzpatrick, Special Agent of the 

u of Investigation who had brought 



znem 	Irplanc-Trop Memphis, Tenn-o,ec. 	 , 

had been obtained in connection with the investic:lt:(,n 

of the shooting of Martin Luther King, Jr. on the erevlu; 

day. 

4. Among the items of evidence I received was a 

.30-06 Springfield caliber Remington rifle, Model 760, 

serial n ber 461476, with clip, and a Redfield tele-

scopic si ht, serial number A17350. I also received frorl 

Special Arent Fitzpatrick a .30 caliber metal-jacketed 

"soft-poi t" sporting type Remington-Peters bullet, an 

expended .30.-06 Springfield caliber Remington-Peters cartridr,c 

casing, a d a Peters cartridge box, bearing manufacturer's 

index num er 3033 containing five unfired .30-06 Spring-

field caliber Remington-Peters cartridges and four unfired 

.30-06 Sp ingfield caliber U. S. military cartridges con-

taining f 11 metal-jacketed bullets. 

5. I determined from microscopic examination that 

the expended .30 caliber metal-jacketed rifle bullet had 

been fire• from a barrel rifled with six lands and grooves, 

right twi t. As a result of my examination of the sub-

mitted ri le I determined that it produces general rifling 

impressio s on fired bullets having the physical characteris-

tics of t ose on the submitted bullet. I also determined 

-- that the •ubmitted bullet was a 150-grain soft-point 

bullet id ntical to the bullets in the five Remington-

Peters ca tridges contained in the submitted Peters cart-

ridge box 

6. Because of distortion due to mutilation and 

insuffici nt marks of value, I could draw no conclusion 

as to whe her or not the submitted bullet was fired from 

the submi ted rifle. 
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7. The .30-06 Springfield caliber Remington-

Peters cartridge case was identified by me as having 

been fired in and extracted from the submitted rifle. 

This determination was based on a comparison of the 

microscopic markings of the firing pin, bolt face and 

extractor left on the cartridge case by the rifle. 

Based on physical characteristics, I determined that 

the fired bullet was of a kind that the manufacturer 

loads into the submitted cartridge case to produce 

cartridges similar to the Remington-Peters cartridges 

in the Peters cartridge box. 

Q. 
ROBERT A. FRAZIER 	Ci 

Swdrn to before me this 

	 day of June, :968. 
ROBERT M. STEARNS, Clerk 

UNITED STATES MMV COURT 
FOR THE DISTRICT OF COLUMBIA 

I hereby certify that the attached three pages comprise the ori7,inal 

a'fidavit of Robert A. Frazier. 

__Mecto  
Deputy Ctork 
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• FRAME-UP: 
The Martin Luther Ki 
James Earl Ray Case 

by Harold Weisberg 

Outerbridge & Dienstf ey/Dutton, 
518 pp., $10 

1111 On March le, 1969, in a Memphis 
courtroom, the curtai rose on one of 
the most brazen tray sties of justice 
ever to disgrace Ame ca. James Earl 
Ray, the accused kille of Dr. Martin 
Luther King, Jr., was to go on trial. 
But there was no tria . There was in-
stead a deal between judge, prosecu-
tor, and defense atto ey. Ray would 
plead guilty in exchan e for a life sen-
tence, and the court ould return the 
verdict so much desir d by the Amer-
ican Establishment: ay had acted 
alone. 

The drama ran as 
well-plotted Hollywoo 
point. Then James Ea 
did not agree, he sai 
General Ramsey Clar 
for J. Edgar Hoover, 
insisting there was no 
was the man who ha 
at some risk to himse 
the court that the sc 
Defense Attorney Perc 
had had to browbe 
client into copping a 
standing trial, leaped 
It was not necessary, 
to accept everything;  

was that he was pleading guilty to the 
crime. Was he? the judge asked. Yes, 
Ray said, and the juggernaut of official 
machinery rolled over his feeble but 
courageous protest. 

Harold Weisberg, a onetime govern-
ment investigator who has devoted 
himself to a pursuit of the ignored or 
suppressed facts about political assas-
sinations, has now turned to the case 
of James Earl Ray in the book he calls 
Frame-Up. He does not doubt that Ray 
was implicated in the King assassina-
tion, but his thesis is that Ray filled the 
same role Lee Harvey Oswald did in 
the assassination of President John F. 
Kennedy in Dallas. In Weisberg's view 
Ray, like Oswald, was not the killer; he 
was the decoy, the patsy, the man 
meant to be caught. 

Weisberg shows that in the King 
case, just as in Dallas, a baffling use 
was made of doubles. Just as there is 
evidence that two men used the name 
of Lee Harvey Oswald, so is there evi-
dence that someone besides James 
Earl Ray knew and used some of his 
various aliases. Here are a few of the 
points Weisberg raises: 

Ray's arrest at Heathrow (London) 
Airport, June 8, 1968. According to 
Scotland Yard, Ray, traveling under 
the name of Ramon George Sneyd, 
came into the airport about 6:15 A.M. 
on a flight from Lisbon. While waiting 
for his plane to refuel and fly on to 
Brussels, he wandered unnecessarily 
into the immigration section for in-
coming passengers and was spotted 
and detained. But on that date a man 
using the name of Ramon George 

smoothly as a 
film—up to a 

I Ray spoke. He 
with Attorney 

and FBI Direc-
who had been 
onspiracy. Here 

to know, and, 
f, he was telling 
ipt was phony. 
Foreman, who 

t his unwilling 
plea instead of 
'nto the breach. 
e said, for Ray 

11 that mattered 
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Sneyd was living—and had been for 
several days—at the Pax Hotel in Lon-
don. He left about 9:15 the same morn-
ing to catch a plane for Brussels. The 
FBI's reconstruction of the case was 
based upon the proposition that Sneyd 
No. 2 was really Ray. The landlady of 
the Pax was subpoenaed for possible 
appearance in the Memphis farce, 
which the press dubbed "the mini-
trial." She said afterwards that she 
had been warned by an FBI agent, ac-
companied by four Scotland Yard op-
eratives, that she was only to answer 
the questions she was asked—she was 
not to volunteer anything. When she 
remarked that she had found a hypIt-
dermic syringe in "Sneyd's" room after 
he left, she was "virtually told" she 
must be tying because Ray was not a 
narcotics addict. Was this all just some 
kind of official foul-up in announcing 
the details of Ray's arrest? No; as 
Weisberg shows by correspondence he 
reproduces, Scotland Yard was insist-
ing in November 1968—five and a half 
months later—that the man it had ar-
rested arrived on a Lisbon flight. Who, 
then, was the man at the Pax who had 
been using Ray's alias? 

The two white Mustangs. The official 
version states that after Ray shot Dr. 
King from the bathroom window of a 
Memphis flophouse, he made his es-
cape in a 1966 white Mustang he had 
purchased secondhand in Birming-
ham, Alabama. He drove some 400 
miles through the night and aban-
doned the car in an Atlanta parking 
lot, where it was not discovered for 
days. But there is abundant evidence 
that two similar white Mustangs 
were parked in the street near the 
flophouse at the time of the slaying. 
According to eyeWitnesses, both had 
red and white license plates—one set 
were Alabama tags, the other Arkan-
sas. Furthermore, the Mustang which 
Ray had purchased in Birmingham 
Lad an automatic shift, while the one 
abandoned in Atlanta, with Ray's li-
cense plates on it, had a stick shift. 
The ashtray of the abandoned Mus-
tang was overflowing with cigarette 
butts—and Ray does not smoke. No 
mention of model or serial numbers, 
which would have identified the Mus-
tang positively, was made at the Mem-
phis minitrial, and, though the car 
must have been splattered with finger-
prints, there was no indication that the 
FBI had found a single print of Ray's 
in this, his supposed getaway car—
evidence that almost certainly would 
have been flaunted, if it existed, to 
rivet the case beyond doubt. 

The duplicate driver's license. In 
early March 1968 Ray was in Los An-
geles attending bartender's school and 
getting his pointed nose clipped by a 
plastic surgeon. Records establish his  

p esence there beyond doubt. But, at 
t s very time, the Alabama Highway 
P trol received a telephone call from 
a man calling himself Eric Starvo Galt 
( he alias Ray had used in Birming-
h m). The caller said he had lost his 
d iver's license and needed a dupli-
c te, and gave the address of the Bir- 

ingham rooming house at which Ray 
h d stayed. The duplicate license was 

ailed; the small fee required for this 
s rvice was promptly paid—and Ray 

as not in Birmingham, but in Cali- 
f rnia, nearly a continent away. The 
e idence seems unchallengeable that 
s i meone other than Ray—the rooming- 

h use proprietor could not say who- 
' 

d picked up the duplicate license 
a d mailed the fee. 

The telltale bundle. According to the 
cial version, Ray, after shooting 

mg, walked out of the flophouse, de-
sited a bundle almost in the door-

ay of an adjacent café, strolled down 
t e street, and drove off in his Mus- 
t ng. The bundle contained the rifle 

ay had purchased and which sup-
osedly did the killing, put carefully 
ack into its cardboard carrying case 
nd wrapped in a green bedspread, 
long with a pair of binoculars which 
gy had bought that very afternoon 
nd which were decorated with his 
ngerprints. There was also a shaving 
et he had purchased the day before-
nd, most helpful of all, a transistor 
adio he had acquired while in Mis-
ouri State Prison, with his prison 
umber stenciled on it. Weisberg holds 
hat it defies belief that the real killer 
'mild have taken the time to insert 
he rifle in its case and wrap up all 
hese articles, then just drop them on 
he street instead of taking them with 
im in the Mustang. Such an action, 
e argues logically, can be reconciled 
nly with the role of a man serving as 
ecoy in an elaborate plot. 
Evidence that Ray fired  the shot. 
here is none. The medical examiner's 
estimony at the minitrial failed to es-
ablish the first essential—the trajec-
ory of the shot that killed Dr. King. 
aris-Match tried the experiment of 
e-enacting the crime and found that 
he killer would have had to be a 
cntortionist to have fired from the 
athtub, as was alleged. Ballistics testi-
ony was worthless. Dr. King had 
een killed by a soft-nosed dumdum 
ullet; when it struck it exploded and 
ragmented. The prosecution claimed 
he largest fragment was "consistent" 

with a shot fired from Ray's rifle. That 
is the very word used by a corrupt 
prosecution in the Sacco-Vanzetti trial, 
when a police expert who was con-
vinced fatal shots had not been fired 
from a given revolver was asked 
whether it was "consistent" that they 
had. He could answer "Yes," since the 
shots had obviously been fired from a 
revolver. So here "consistent" means 
only that the bullet fragment came 
from a rifle. The term that so deceived 
press and public does not meet the 
first requirement of proof—that the 
ballistics expert be able to testify the 
shot came from Ray's rifle and no 
other. 

There is more, much more, in Weis-
berg's book. There is the question of 
how Ray, alone and unaided, a strang-
er in Canada, managed to come up 
with aliases that were the real names 
of three living men who looked much 
like him, in one case even to a similar 
scar on the face. There is the mystery 
of his free-spending, cross-continental 
Canadian-Mexican spree, and of how 
a penny-ante crook like Ray came by 
so much money. There is the business 
of the phony police radio broadcast on 
the night of the assassination, graphi-
cally describing a gun battle with a 
fleeing car, which led police north out 
of Memphis and away from the assas-
sin's escape route. The reek of con-
spiracy is on everything. 

Weisberg is an indefatigable re-
searcher. Unfortunately, he is not a 
skilled writer. His book suffers from 
lack of organization and conciseness. 
He mentions an issue in passing, then 
pages or even chapters later he goes 
back and worries it. He repeatedly 
lashes out at virtually all concerned in 
the minitrial as liars and scoundrels, 
devoting long passages to denunciation 
instead of the cool presentation of 
dence. Though his indignation is in 
most instances thoroughly justified, it 
gets in the way of the story. 

But when all this has been said, Weis-
berg remains invaluable. He has pur-
sued the facts, and they are there, 
buried in the mass of his book. And 
they are facts that lay claim to the 
conscience of America. For it should 
be clear by now that, if the assassina-
tions of some of the nation's most out-
standing leaders are to be dismissed 
with the "one man-no conspiracy" re-
frain, there will be no deterrent to con-
spiracies in the future whenever hate 
may point the way and pull the trigger. 
And, in that event, this greatest of 
democracies will have been reduced to 
the status of a Latin American banana 
republic. That is the issue. 

Fred J. Cook is the author of "The 
Troubled Land," "The Secret Rulers," 
and "The FBI Nobody Knows." 
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