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compiled for law enforcement purposes." Weishem, slip op., 

p. 6. Once it is determined that the documents sought are 
contained in such a file, they are exempt, and it is not 

necessary to engage in any "balancing" or to establish any 

further elements to invoke the exemption, e.z...„ establish 

any further that each document in the file is separately pro-

tected by Exemption 7. Moreover, in attiam, this Court 

specifically rejected the test contained In the original 

panel decision that the government had to establish the 

nature of some harm which vas likely to result from public 

disclosure of the files. See litaltm, slip op., pp. 18-23, 

(Bazelon, C.J .., dissenting). In addition, Weisher  rejects - 

the notion that Exemption 7 applies only to "open" files and 

that there must be a concrete prospect of future enforcement 

proceedings. Accordingly, in cases in which o5,-.:4ption 7 is 

--- - invoked, the judicial inquiry is 	to determining whether 

the agency's classification or the materials as en investigs- 
2/ tive file compiled for law enforcement purposes is proper. 

Weisberg, slip op., p. 14. 

2/ As a result of the en bane decision in Weisberg and-  Mmin 
v. Depptc2gpefphlq„ No. 72-2147 (November 721371973), 

u"ports 	plaintiffs' argument on 
Exemption 7 is virtually stripped of authority. Moreover, 
• plaintiff sought to distinguish Frankel v. S.E.C., 460 P. 2d 
146 (C.A. 2, 1972), and Evans v. pptTDA77771npp.4RtIpp, 
446 F. 2d 821 (C.A. 5, 1.7177 uponiW 
limit the purposes underlying Exemption 7. This Court, how. 
ever, has held that Frankel and Evans correctly set out the 

- purposes of Exemptio7777-77eisberg„ alip op., pp. 61-7; Aspino _ 
slip op., pp.  12-13. 
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• The record in this case supports our view that the SWAP 

reports are "investigatory files compiled for law enforcement 

purposes." We pointed out in our main. brief, p. 26, n. 13, 

that one of the objectives of a SWAP report is to determine an 

operator's compliance with F.A.A. regulations ; that while SWAP 

teansi do not process violations, the SWAP reports are trans- 

• Auitted.to the district offices end- those offices have the 

responsibility to determine whether a violation occurred and 

the course of enforcement action; and that the possible courses 

'of action are a Letter of Correction, Safety Compliance Notice, 

Certificate action, or civil penalty. Accordingly, we submit 

that the SWAP reports ere properly characterized. as investiga.• 
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tort,  flies compiled for ..lawenforcement purposes and are, 

therefore, under WeisberiI, exempt from disclosure, by Exemp-. 
3/ 

tion 

Tie recognize, however, that the district court has not' 

had the opportunity to evaluate the government's Exemption 7 

claim in the light of Weisberfs and that the record was not 

developed with the Welsher principles in mind. For this 

reason, if the Court should reject our view that ether 

...3/ in any event, the record certainly precludes the entry of 
summary judgment on this point. 
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