
SUPREME COURT OF 
COUNTY OF WES 

STATE OF NEW YORK 

HAROLD WEISBERG, 

Plaintiff 

-against- 

DIMONDSTEIN BOOK COMPANY, INC., 

Defendant. 
	x 

STATE OF NEW Yam ) 
) SS:- 

CUUNTY OF IOW YORK) 

Index No. 1845-1977 

HARRY M SCRAPS, affirms under penalty of perjury: 

 

 

. That I am an attorney and counselor-at-law duly 

admitted to practice my profession in the courts of the State of 

New York and am a ember of the firm of Levine, Kirshon & Schaps 

who represent the defendant herein. 

2. I make this affirmation pursuant to CPU 3211(5) to 

dismiss all three causes of action in the complaint. A copy of the 

summons and complaint is annexectixereto and made a part hereof and 

designated ExhihttA. The ground for said motion is that the 

statute of /imitations has made all three causes of action time 

barred. The summons and complaint was served sometime in the 

month of March 1977, and the defendant's time to answer or other- 

wise move with relation to the comolaint was extended by -stipulation 

until and including April 13, 1977. A copy of said stipulation is 



suant to defendant's request of Nay 17 .  

n itemized statement of account to defendant 

annexed hereto an made a part hereof and designated Exhibit B. 

 

 

FIRST CAUSE OF ACTION 
commencing 

first cause of action alleges that/on June 6, 

ame indebted to plaintiff upon a balance-o 

sold and delivered. It further alleges that on 

tatement, accepted and retained it without 

on-  thereto. Plaintiff further alleges that 

s a balance of $3,962.71 due plaintiff from 

py of the statement is annexed to the complaint. 

s obvious that if the dates of sale, June 6, 
said 

t 1970 (see plaintiff's /statement of account 

the complaint) were the dates upon which the 

run, then plaintiff's cause of action would 

(See U.C.C. 2-725 which provides for a four 

mitations for breach of contract of sale and 

provides for a six year statute of limitations 

obligation or liability except as provided 

.C.C.). 

only way that the July 18, 1971 date, 4dizi.chIcVa. 

of account was mailed by plaintiff to- defendan 

by plaintiff as the date that the limitations 

s if the amount claimed due was unliquidated 

tiled on the amount set forth in the statement 

cannot be annaccount stated"upon a liquidated 

3. The 

1966 defendant be 

account for goods 

July 18, 1971, (p 

plaintiff mailed 

who received the 

making any object 

the statement sho 

defendant and a c 

4. it 

1966 through Augu 

which is annexed 

statute started t 

certainly be barn 

year statute of 1 

CPLR 213(2) which 

upon a contractua 

Article 2 of the 

5. The 

when the statemen 

may be availed of 

period commenced 

and the parties s 

of account. Tiler 



1021). 

the case at bar plaintiff does not claim that 

dispute and in fact in Paragraph 12 contained 

se of action he alleges the same amount and states 

eached its contract with plaintiff by failing 

$3,962.71 for the goods listed in the account 

mplaint. There is therefore no dispute or 

t as to how much was due alleged by plaintiff 

claim of an affirmative agreement on defendant's 

amount_ The mere sending of a statement .a 

ough to establish a cause of 

y. to commence the running of the statute :c 

he date of the sending of the statement rather 

e of the inception of the unliquidated obligation. 

supra). 

amount since the statement of the account is simply a reiteration 

of that which wa already agreed upon. A statement mailed by 

the alleged cred.  for to the alleged debtor is not aveaccount 

stated"unless it can be shown that that statement rePresen 

unliquidated amo nt which was later agreed upon by the parties. 

The mere retenti•n by the defendant and his alleged acceptance 

of same without -king any .- objection thereto is not suffici:e 

to establish a s tement of account whose date would commence the 

running of the s atute of limitations. (Frucht 	Garcia, 44 m2d 

52, 252 N.Y.S.2d 825; Siepka v. Bogulski, 164 Misc 831, 8327833, 

299 N.Y.S. 1318, 

6. in 

the amount is in 

in the second ca 

that defendant b 

to pay the sum o 

annexed to the c 

unliquidated amo 

nor is there any 

part to pay that 

account is not e 

statednand there 

limitations from 

than from the da 

(Frucht v. Garci 
-3- 



amount alleged to be due in the statement 

7. e second cause of action in addition to claiming 

a breach of con 

$3,962.71 for 

annexed to the 

additional shi 

statement beca 

and then alleged 

Plaintiff allege 

occurred on or 

defendant's rec 

the additional 

8. It 

further comment 

is certainly 

the statute of 1 

9.  

of action that d 

from plaintiff 

plaintiff did no 

limitations with 

203(t) which pr 

puted when the f 

diligence could  

act by reason of, defendant's failure to pay the 

plaint, also claims that defendant received an. 

t of books which was not reflected in 

it was shipped to a third party by mistake 

y reshipped by that third party to defendant. 

in Paragraoh 13 of the complaint that this 

ut August 17, 1968 and that by reason of 

bt of the 1000 books, plaintiff was damaged in 

of $2,475.00. 

s respectfully submitted that without any 

is claim originating almost nine years ago 

barred by the applicable sections governing 

tations above set forth. 

THIRD CAUSE OF ACTION  

tiff alleges in its third and final cause 

fendant intentionally and fraudulently-concealed 

t it received the shipment of 1000 book 

discover this until 1973. The statute 0 

respect to actual and is set forth 

des that the commencement of the time is com-

cts are discovered or with reasonable-  , 

ve been discovered and must be commenced within 



10.  

Paragraph 17 of 

discovery by 

elapsed since 19 

1973 before the 

action is there 

11.  

three causes of 

statutes of limi 

dismissed. 

two years thereafter or from the time the cause of action 

accrued whichev 

for fraud shall 

plaintiff had or 

it. The analysi 

found in 211cItinn 

12. 

the answer. No 

been made to any 

is longer. CPI 213(9) provides that an action 

commenced within six years or from the time 

with reasonable diligence could have discover 

of said latter subsection by Dean ;McLavighlin 

Consolidated Laws, states at page 329 

he statute of Ii_mitations would 
ccordingly be six years from the 
ommencement of the wrong or two 
ears from the discovery thereof 
hichever is later.4  

e commencement of the wrong as alleged in 

e complaint was August 17, 1968 and its 

tiff was 1973. Since more than six years have 

8 and more than two years have elapsed since 

mmencement of this action, the third cause of 

re time barred. 

is respectfully submitted therefore that all 

ction are barred by the applicable quoted 

tion and the complaint therefore must be 

s motion is being made in lieu of service 

evlaus application for the within relief ba 

court or judge. 

your affiant respectfully prays that the 

granted in all respects. 

1977 

within motion be 

Dated: New York 
April 13 

BARRY M. 

 

;P. 
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on deponent served the within Slit=0a3.  
agar7=st 

LSE WITH 
3 or 4 

0 

Deponent also enclosed 
postpaid sealed wrapper 
defendant at defendant's 
at 

Affidavit of Service 

State of New York., County of 

. 	• 	• 
being duly sworn, deposes and says; that deponent is not 

slay to- the action, is over 18 years of age and resides 

at 

	

That on • 	 19 	at 

Tree_?fa. 
S 	COURT G 	703-K STAIT-' 

Cot 	7-STCE:ESTE3 

HAROLD WET:SBERG 

14, 

defendant 
DIMONDSTEIN BOOK COMPANY, IN 

by delivering a tree copy o 
fendant personally; deportee 
so served to be the person 
defendant therein. 

a 
by delivering thereat a tnt 

personally, deponent knew 
served to be the corporatio 
summons as said defend 
individual to be 

age and discretion. Said 
darts--actual place of 
house--usual place of abod 

by aExing a true copy of 
said premises, which is 
place of business—clwellin 
of abode.—within the stat 
able, with due diligence 
a person of suitable age an 
having called there . 

and deposited said wrap 
of cial depository node 
custody of the United 
within New York State. 

• • 

INDIVIDuAL 

I. ❑ 

1 

CORPORATION 

2. 0 

3. 0 

SUITABLE by delivering thereat a 
ACE. PERSON 

AFFIXING TO 
DOOR. ETC. 

4. 0 

• 

S 

• 
4++.4.1.■ 

Ac or. riz--; based upoz. a 
Co=stt=t-.: C: edit Trazsaction 

James H. Lesar 
A rcorrze7( s) for Plainrirl 

thereof 

each to said de- 
knew.  the person 
escribed as said 

corporation, 
copy of each.  to 

id• corporation so 
described in said 

t and knew said 

copy of each to 

person of suitable 
remises is defer!, 
usiaess — dwelling 

within the state. 

ach to the door of 
efendant's — actual 
house—usual place 
Deponent was un-
find defendant or 
discretion, thereat, 

copy of same in a 
roperly addressed to 
a.st known residence, 

r in--a post ogee-- 
exclusive care and 
totes Postal Service 

1!,  

es: 

05.ce, Post Oftne Ati-rzess• a.nd i el. No. 

910 1 6th St. „:71,1.W., Suite 600 
Washington D.C. 20006 , 
Phone 	223-5 5 37 

DES,  "1-‘104 	d=crEners 	individual served 
1.35E. 

or 3 	es. :o'5 sex: 0 	Tzrru..-q,c; 

111 	
appromi=1.7.4.- age: 0 14-23, 0 213.5.. 

0 35-za, 0. 51-6.5, 0 oae. r 6,5 

approxL--.9.te.b.eig:t: 0 	5'% 	Q 5' re5'3", 

O 5'4"ro5'3'-', 0 .9" ao, 0 a-sere 

approximate weight: 0 under 2C-0 at. 	0 .100 to 

13.91bs., 	Q 131 c21a.) 1.5a. 	Q 151 co 2C0 
• over 20 161. 
skin color: 0 & --re, 0 brown, 

0 =Aire, 0 yd.Zow - 

hair color: fl ELI. , 	Q Brzne:r, 

• r " 7 EF.7-te; 7;0 =hi:4 
. 	. 

Other zdera.:17-atg f nearer: 
• — 

ti 

Sworn to before me or, 

0 reel, 


