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, COUNTY OF WSSTCEESY

: >4
HARQOLD WBISBERG, Index No. 18435-1977
APPIRMATION:
~zagainst~ it )
DIMONDSTEIN BOOR COMPANY, INC.,
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STATE OF NHEW YORX
' ]
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COUNTY OF MEW TCRX
HARRY M,
1. That

admitted to practi

552=

sCHEAPS, affirms under penally of perjurv:
I 2m an attormey and counselor-at-law duly

my profession in the courts of the State of

New York and am a
who represent the

2

dismiss all three

summons and compl

causes of action in the complaint.

member of the firm of Levine, Kirshon & Schaps
defendant herein.

I make this affirmation pursuant to CPIR 3211({35) to

A copy of the

designated BExhibit

statute of limitat

int is annexed .hereto and made a2 part hereof and

A. The ground for said motion is that the

harred. Ths =Summo

month of March 137

wise move with xe]s.at:‘ian to the complaint was extended by:‘jfs;l‘:igul'atibh

until and includiz

ns and complaint was served sometime m 2

7, and the defendant’s time to answer m:ather

ons has made all three causes of action time

=3

april 13, 1977. A copy of said stipulation is



annexed hereto an

1966 defendant be
account for goods
Jguly 18, 1971, (p
plaintiff mailed ;
who received the
making any objéect
the statement shos
defendant and a ««

4. It

THE FIRST CAUSE OF ACTION
came indebted to plaintiff upon a balance: of

ursuant to defendant’'s request of May i? 1971

an itemized statement of account to defendant

ion- thereto.

d made a part hereof and designated Exhibit B.

cammencing
first cause of action alleges that/on June 6

sold and delivered. It further alleges that

statement, accepted and retained it without

Plaintiff further alleges that

ws 2 balance of $3,962.71 due plaintiff from
opy ©f the statement is annexed to the complaint.

1s obvious that if the dates of sale, June 5,

said

1966 through August 1970 (see plaintiff's/statement of account

which is annexed f{
statute started &«
certainly be barrs
vear statute of 1
CPLR 213(2) which
upon a contractual
Article 2 of the 1

5. The

when the statement

may be availed of

period commenced i

and the parties se

cf account.

2d .

Therec

to the complaint) were the dates upon which the

b run, then plaintiff's cause of action would

(See U.C.C. 2~725 which provides for a four

imitations for breach of contract of sale and

provides for a six year statute of limitations

. obligation or liability except as provided
. E: )=
only way that the Juiy ig, 1971 date,éﬁh;ﬁﬁﬁwa
= of account was mailed by plaintiff to%égf?gdanﬂ,‘
by plaintiff as the date that the limi%;;iogs
s if the amount claimed due was unliguidated

xttled on the amount set forth in the statement

> cannot be an"account stated"upon a liquidated
.




amount since the
of that which was
the alleged crédi
stated"unless it
unliguidated amou
The mere retentig
of same without =
to establish a st
running of the st
52, 252 B.¥Y.5.24
299 N.¥Y.S. 1018,

6. In
the amount is in
in the second cay
that defendant bx
to paj the sum of
annexed to tﬁe cg
unliguidated amoy
nor is there any
nart to pay that
account is not en
stated"and therey
limitations from
than from the dat

{Frucht v. Garcis

i by the defendant and his alleged accééﬁaﬁég

aking any < objection thereto is not sufficient-’

mplaint.

ough to establish a cause of action faxr“accoun

statement of the account is simply a reiteration
already agreed upon. A statement mailed by

tor to the alleged debtor is not an"account

can be shown that that statement represegté

an

nt which was later agreed upon by the parties.

atement of account whose date would commence the

atute of limitations. {Frucht v. Garcia, 44 M2d

825; Siepka v. Bogulski, 164 HMisc 831, 832+833,

1021).
the case at bar plaintiff does not claim that

dispute and in fact in Paragraph 12 contained

1se of action he alleges the same amount and states

eached its contract with plaintiff by failing

$3,962.71 for the goods listed in the account

There is therefore no dispute or

mt as to how much was due alleged by plaintiff

s

claim of an affirmative agreement on defendant’

amount. The mere sending of a statemedtldf,

-~

oo to commence the running of
the date of the sending of the statement rather

re of the inception of the unliguidated obligation.

1, supra}l.




THEE SECOND CAUSE OF ACTION

7. The second cause of action in addition to claiming

a breach oI contract by reason of defendant’s failure to pay -the.

$3,962.71 for the amount allsged to be due in the stai a3 |
annexed to the cpmplaint, also claims that defendant ré§;§“3&
additional shipment of books which was not reflsected i%;tg;ﬁ
statement because it was shipped to a third party by migtaka”

and then allegedly reshipped by that third party to defendant.

Plaintiff alleges in Paragraph 13 of the complaint that this

ooccurred on oY wi August 17, 1568 and that by reason of
defendant’s receibt of the 1000 books, plaintiff was damaged in
the adgitional sum of $2,475.00.

8. It|is respectiully submitted that without any
further comment is claim originating almost nine years ago
is certainly i3 barred by the applicable sections governing
the statute of limitations above set forth.

'THE THIRD CAUSE OF ACTION

9. Plaintiff alleges in its third and f£inal cause

of action that defendant intentionally and fraudulently concealed:

from plaintiff that it received the shipment of 1000 books: and

=

plaintiff 4id not discover this until 1973. The statute of .

limitations with respect to actnal fraud is set forth iﬁfé§$?t

203{f) which provides that the commencement of the time is com=
puted when the facts are discovered or with reasonable:. . ...
diligence could have been discovered and must be commenced within

e



two years theread

acorued whichevey
for f£raud shall b
plaintiff had or

it.

found in McXinney

i
s
b
W

10. Th

discovery by plaintiff was 1973,

The analysis of said lattexr subsection by Dean ;ﬂcgéughlin;

ter or from the time the cause of action
is longer. CPIR 213({%) provides that an action

e commenced within six years or from the time -

with reasonable diligence could have discoversd

*s Consplidated Laws, states at page 3%9{

he statute of limitations would
ccordingly be six years fxrom the

commencenment of the wrong or two

rears from the discovery thereot

fhichever is later.®
e commencement of the wrong as alleged in

Paragrapgh 17 of the complaint was August 17, 1968 and its

Since mors than 3ix y=ars have

elapsed siﬁce 13

1973 before the

8 and more than two years have elapsed since

mmencement of this action, the third cause of

action is therefors time barreé.

11,
three causes of
statutes of limit
dismisséd.

12. T
the answer. No 7
been made to any

WHEREF(
within motion be

New York,
April 13,

Dateds

1is motion is being made in lieu of servmce of

wreyious application for the within relief has

it is resgectfnlly submitted therefore that all

ctlon are ba:rea by the applicable quoted

-ation and the complaint therefore must be

s,

court or judge.

)RE, your affiant respectfully prays that the

granted in all respects.

P g-Yo
y 1977

SCHAPS

D HARRY M.
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Affidavit of Servica

State of New York, County of
r

“being duly sworn, deposes and says; that
@ gy to. the actiom, is over 18 years of

Iad

a

That o

19

deponent served the within summons

~

INOWIDUAL by delivering a trua copy of
fendant personally; dzpoaent

50 served to be thz perzon
defendant therein. :

NS
/

deponent 13 not
2ze and resides

at No.

on

7 defendant

each to sald de-
knew the person
described as said

- ] corporaticn,
) by delivering thezeat a Iug copy of each 1o
coa70RATIAN personally, deponent knew said corporation se

cerved to be the corporation
summons as said defendag
individual to be

2. [

SUITABLE
AGE PZRSON

5.1

pal
age and discretion. Said

described i said

: and knew said

thereo%

by delivering thereat a trug copy of each to

v

person of suitzble

premises i3 defen-

dant’s—actual place of busicess — dwelling
house—usual place of abodp—within the state.

by af<ng a Tue copy of
said premises, which is d
place of business—dwelling
of ahode—within the state

AFFIXING TO
DOOR, ETC.

.

each to the door of

2fendanl’s — actual
house—usual place
Degonent was un-

- able, with duz diligencs 19 find defendant or
2 person of suizable age and discretion, thereal,

having called thezs

BMAILING
ULSEWITH
3 or 4

Deponent z2lso eaclozed a

at

copy of same in &

postpaid sealed wrapper propecly addreys=d to
defendant at defendant’s a3t known residence,

and deposited said wrapper in—a post ofoce—

offcial depository under

exclusive care znd

custody of the United States Postal Service

within New York State
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