
the s=atutP,  of limitations and further, no cause of action- 

for Zraud is stated. 

POINT 7  

70 ACCOUNT WAS STATED BY-7HE PARTIES  

SUM. "2.14E =ZIT 	STATE,  OF NEW YORK 
COUNTY OF WEST a ER 

inDEX D. 1845-1977 2AROLD WEISBERG, 

Plaintiff, 

-against 

DIMONDSTEIN BOOK 	-Z, INC., 

Defendant 

MEMORANDUM OF LAW IN REPLY TO DErm%-axNr's 
IMMIYRANDUI4 OF LAW AND IN SUPPORT OF MOTION  
TO DISMISS COMPLAINT 

It is assumed for the purposes of this motion 

that all of the allegations of the comnlaint and the state-

ments in plaintiff's answering affidavit are true_ It is 

defendant's contention that the complaint mnst be di3missed 

as a natter of law because 	the app/icable provisions of 

"An account stated may be defined, broadly, as 



an greement between the•parties to an 

ace unt based upon prior transactions 

een theta, with respect to the correc 

nes-: of the separate items composing the 

acc t and the balance, if any, in favor 

e one or the other. / NY Jur. 149. 

Wh the defendant allegedly asked the plaintiff 

for a current st tement of their account what it was actually 

stating was,"wou you send us details of what you say we owe 

you, if anything 

In irrder for the statute of limitations to start 

running from the date that the statement of account was mailed 

the defendant there would have to be a dispute concerni#g 

one or more of 	items contained in the statement which the 

parties came to 	agragreement on. $?r,,,  ht v. Garcia, 44 m2d 

52,,. 252 N.Y.S.2d 8257 	 164 i ise. 831, 832- 

833, 299 7.Y,S. 018, 1021. 

In e case at bar there could not have :peen 

dispute because efendant could not object to any item of the 

account until it received the account. Merely asking olain-

tiff to send it he account cannot constitute an dlaj,ection 

to it. The only time a dispute could arise is after defendant 

received and revs ewed the account and according to plaintiff 

no such objectio was ever received by hin. It therefore 



follows inexorably that no new obligation was created 

by the parties resolving a disPute concerning the  con- 

the sales which olaintiff alleges commenced in 1966 and 

terminated in August 1970. The statute of 1  i   tations 

for the last sale ran in August of 1974, almost three 

years prior to the commencement of this action. (UCC 2-725). 

POINT II 

TnAT PORTION OF THE SECOND CAUSE OF  
AeTION WHICH DEMANDS JUDGMENT FOR  

475.00 MUST BE DISMISSED AS BEING 
LEGALLY INSUFFIC/ENT 

Although in Paragraph 11 of the complaint the 

plaintiff alleges that the defendant agreed to buy the books 

set forth in Exhibit 1, which is the statement of account, 

nowhere- does he allege that the defendant similarly ordered, 

agreed to buy or accepted the 1000 books for which he alleges 

he is entitled to $2,475.00. 

Plaintiff states in Paragraph 14 of the complaint 

that defendant breached its contract with him concerning these 

1000 books but the word "contract is a legal concusion. 

The ultimate - facts of this transaction are not pleaded even 

to the extent of establishing an order for or agreement to 



accept the 1000 books. 

In 

p. 13, col. 2, ;e court stared 

al 
an 

99 ). ft 

'Ph court further stated in Sharinn  

"S milarly, with respect to an action for 
oh of contract, an offer must be corn- 

mu icated to the proposed acceotor and accepted 
by him before there is a contract (Trimb1=,  v. 
IN York Life Ins. Co., 234 App. Div. 427, 255 
N. .S 292). Here, it is not alleged that the 
p ported promise of the defendant was com- 
m icated to the plaintiffs, prior to their 
p chase or that it became part the bargain." 

Th motion to dismiss a cause of action or part 

of a cause of a tion for legal insufficiency may, of course, 

:De 71ade at any ime. CPLR 3211(e). 

PO= III  

MT BE COMMITTED IN SILENCE. 

are the parties deal at arms length, and, 
th re is no duty to speak imposed by law, 
si nce or failure to disclose material faatet',  
do s not constitute a misrepresentation so-as,' 
to support an action for fraud." Mottla, New 
Yo k Evidence - Proof of Cases, Lawyers Co-opera-
ti e Publishing Co., 1966. 

-4- 



e plaint4 i" in short, is c1afling that 

ly by our Court of Anpeals that silence, 'nlee' 

-5- 

his complaint and affidavit plaintiff 

ndani-  committed fraud by receiving 1000. 

books which wer mistakenly sent to a t.bird 

Bookazine, by e lair 	and in turn, Bookazine, ship 

the books to d andant in or about August 1968. 

fraud as alleged in Paragraph 17 of the 

t defendant never told plaintiff of its 

000 books which caused plaintiff to miSms 

kazine. In ParagraPh 19 of the complaint, 

he discovered his nistaks five years later, 

'oh t 	 me ha demanded payment from defendant. 

his namorandmn of law, plaintiftaleges 

that the fraud was also committed uly 1971 because 

again, deienda_t failed to perform *...its obligation to 

complaint is th 

receipt of the 

takenly bill 

plaintiff all 

in 1973, at 

advise piinti 

and therefore 

not listed th 

defendant's ci 

it received th 

ment of accoun 

constituted fr 

and moot rec 

that the statement of accolInt as incomplete 

accurate...* because the 1000 book : item was 

nce and failure therefore o ad7ise hIm.that- 

1000 books in August 1968 and that thtiVitatoo* 
was to that extent inaccurate,-..: 

/hien prestrzably was received in 71" 1971/ _ 2 

d. It has been repeatedly held in this state 



there is a dut to speak because of a fiduciary relation- 

ship, cannot c nstitute fraud. 

Li Moser v. Spizzirro, 25 N.Y.2d 941, 305 15:.T.S.2d 

153, 252, N.-. d 632 (1969). The Court of Appeals affirmed 

the Appellate Division, Second Department (31 AD 2d 537) when it 

modified.' a ju-gment of the Supreme court, Westchester 

County (Donoh 	J.) by dismissing a cause of action for 

fraudlent cone alment. The Court of :.Ppeals and Appellate 

Division held hat there was a failure of proof because mere 

silence of the defendant unaccompanied by some act or con-

duct which dec-ivied plaintiff, in the absence of a confiden-

tial or fiduc = relationship, was not actionable fraud. 

e plaintiff has rested its cause of action 

for fraud on d 

being informed 

originally del 

defendant. Si 

dent for est 

shipping the 

from 1968 to 

mistake is pr 

The defendant 

nothing, co 

fendant's silence which resulted in his not 

that it received the 1000 books that were 

vered to Bookazine and then transmitted to 

fishing a cause of action for fraud. 

n any event, Plaintiff made the mistaka'o 

s to Bookazine and billing that par 

9 3 and in effect, it is claiming that its 

of the commission of fraud by the defendant. 

of course, by its silence misrepresented 

tied no overt act and because of the lack of 

of course, in this State is insuffi- . 

-A- 



-•_ 
as a matter of law. 

cor 7.FR  
T.d.A STATUTE OP T 

confidential or fiduciary relationship had no duty to 

speak. There was themfo no fraud committed by defendant . • 

Plaintiff c 

had a conversation with d 

1973 in which the comptro 

owed plaintiff money 

s affidavit,  

img  in his affidavit that he 

endant s cor'"ntroller in May 

ar aCknowledged that defer-

plainffuculd e paid.. (See 

agraphs 7, 	d 9). 

I Obligations Law 17-101 however,  

recuires an acknowledgment of a debt or promise to pay to 

in writing and signed by the party to be charged ' 

order to take it out of the statute of limitations. 

12 this were not the case, the T3laintiff could 

s claim such an oral ckn ladgment or promise to 

defeat the defers of the statute of limitations. 

In any event, when that oral oromise 
was:: 

allegedly made, May 1973, all but the last item 

statement of account was already time barred Pnd  the 1000' 

book, transaction similarly was time barred. (UDC 2-725 

which provides for a four year statute of limitations). 



The last item on the statement of account 

was for $3.83 and with the exception of that amount it  

was already too late for plaintiff to sue. His allegation 

that he was lulled into a sense of security by defendant' 

comptroller which caused him not to retain an attorney::: 

that: time has no legal significance because if he had then 

retained an attorney and immediately connenced an action, 

the only amount which was not beyond the statute of limita-

tions was P.83. 

POINT V  

TILLS COURT SHOULD NOT EXERCISE ITS  
EQUITABLE 7 0Willt TO ?REV= DEFENDANT  
FROM ASSERTING TEE STATUTE OF LIMITA-
TIONS. 

which gives 

defendant's 

the defense 

Plaintiff correctly cites UCC 17-103(4)b 

a court the power to find that by reason of the 

conduct it is inequitable to permit it to impose: 

of the statute of lirritations. 

In connection with that Subsection, it ha -

clearly been held that silence on the part of the defendant 

when he has no duty to sPeak,i.e. no confidential or 

fiduciary relationship, is not such conduct as to make' 

inequitable to permit defendant to assert the statute of 

limitations. 

-8- 



In Adelman v. Friedman, 30 Misc.2d 946 (1975 

ted at page 950 

"There is no acceptable justification for thec 
delay. "Plaintiffs were not lulled into 
inactivity * * * Moreover, the plaintiffs 
do not allege the defendant(s) * * * mislead 
them into believing that the time limitation 
would not be invoked * * * Plaintiff bad more 
than ample time to ascertain the facts * * * 
If they elected to sit by and rely upon the 
defendant, they have only themselves to blame. 
Under the airallnstances herein, there is no 
basis for invo!dng the theory of equitable 
estopPel." Orignari v. Continental Tennessee  
Lines, 70 Misc 2d 362, 365.)" 

The plaintiff had four years to correct its 

lling Bookazine and bill. defendant instead. 

four years under UCC 2-725 to sue defend-

not pay. The statute of limitations ran in 

four years after defdndant received the 1000 

is nothing defendant did which deceived 

cause him to believe that it would not invoke 

f limitations and certainly plaintiff had more 

ime to correct his mistake. Under these ai- 
, 

e equitable estoppel provisions of Gen.-.: Ob. 

.ouid not be invoked. 

POINT VI  

CONCLUSION 

	 COMPLAINT MOULD BE DISMISSED BECAUSE 

-9- 

mistake in b 

It had those. 

ant if it di 

August 1972 

books. Ther 

plaintiff o: 

the statute 

than enough 

cumstances t 

17-103(4)b s 



OP THE R I  G OF THE STATUTE OF T.TMITATIONS ON .ALL 

T 	 CAUSES OP ACTION AND Fi3RTIER AS TO PART OP TEE 

SECOND AND 	OF T THIRD CAUSE OP ACTION IT SHOULD 

BEDISMISSED FOR LEGAL INSUFFICIENCY. 

LEVINE, NIRSBON & SAPS 
Attorneys for Defendant 

Charles J. Fne, 
of Counsel 


