SUPREME COURT DPF 1
COUNTY OF WESTCH

e

g% STATE OF NEW YORX
ESTER

»: 4
TAROLD WEISBERG, INDEX MNO.
Pigintiff,
~zgainste
DIMONDSTEIN BOOK COMPANY, INC.,
Defandant.
X
MEMORANDUM OF IAW IN REDLY TO DEFENDAND'S
MEMORANDUM OF LaW AND IN SUPPORT OF MOTION
TO DISMISS COMPTLAINT ’

ot
o

I
&

that all of the 2

in plaintif

ments

=1
=

llegations of the

£'s answering affidavit are

assumed for the purposes of this motion

complaint and the state-

true. It is

Sefendant's contantion that the complaint must be dismissed

as a matter of 13

the statuis of 11
for Fraud i3 stat

By
L5

¥ ]

mitations and further, no cause of action

=

w because of the applicable provisions of

3
i

H
foed

\CCOUNT WAS STATED S¥ THE PARTIE

"o
AR

account stated may be defined, broadly, as



o)

73

for a current st:

stating was,"woul
you, if anything)
in ¢
running from the
to the égfendant
one or more of ti
parties came to i
52, 252 ®.¥.5.24
833, 299 N.¥.S.
in
iispute because
account

tiff to

raeceived and rev

no such objectio

i}

as8 of

They

Hefendant could not obiject to any item of th

unt based upon

vean them, with

unt, and the balance, iZf

1

NY Jur.

~he one or the other.”
1 the defendant allegedly asked the plaintiff
vtement of their account what it was actually

ld vou send us details of what you say we owe

-

srder For the statute of limitations to starxt

data that the statement of accouni was mailed

. there would have to be a dispute concernihg

he items contained in the statement which the

an agreement on. Frucht v. Garciaz, 44 M24

825s Siepka v. Bogulski, 1584 Misc. 831, 832-

1021.

1018,

receivad the account. Merely asking plain—

“ha account cannot constitute an dehection’

-
¥ ot B
pagrat =) {

- o~
aTarn
R o Y

o7
N
it

1 n

time a dispute could arise is a

1
o

iy
il

the account and accoxrding to plain

= by him. It therefore

ver raceivad

(o)



Zollows inexorab

by the parties

i that no new obligation was created

esolving a g ispute concerning the con=:

tents of the mccpunt since thers is no allegation that‘gil
dispute and a repplution of that dispute ever occurre

The| statute started to run from the datss gﬁ
the sales wnich ﬁiaiﬂtiff alleges commenced in 15686 and
terminated in August 1870. The statute of limitations
for the last salp ran in August of 1974, almost three
yvears prior to the commencement of this action. (UCC 2-?25).

POINT II

THAT PORTION OF THZ SECOND CAUSE OF

ASTION WHICT DEMANDS JUDGMENT FOR

$2,475.00 MUST BE DISMISSED AS BEING

-~ ey
cinend WY

ALLY INSUFTICIENT.

5

A.&t
plaintiff allege
set forth in Exh

nowhera doss he

that

books but

e

(o)

Y

=]
"

r =Y
<]

1t

= f£a

3

itimata

4o
(e

+the eaxtent of

hough in Paragraph 11 of the complaint the
3 +hat *he defandant agreed to buy the books
ibit 1, which is the statement of account,

allege that the defendant similarly ordered,

accepted the 1000 bocks for which he alleges

$2,47
intict
reached its contract with him concerningitﬁése"
ha word Y“contract® is a legal conclusion.
cts of this transaction are not pleaded even
astablishing an order for or agreemeni to




accept the 1000

books.

In |Sharinn v. RIM Sports, Inc., NYLJ 5/9/7%,

u. 13, col. 2, the court stated
"Naevertheless, the complaint must contains ¢
all material elements of the cause of action
and legal conciusions cannot be used to
supply material facts by infersnce {Fun Fair
Park, Inc. v. Garbor Holding Corp., 22 Misc.2d
824, 203 ¥ ¥v.S. 24 233, mot. dan., 203 N.¥Y.S5.24d
994y . "
The court further stated in Sharinn
»gimilarly, with respect to an action for
hreach of contract, an oifer must be com—
municated to the proposed acceptor and accepted
by |him before there is a contract (Trimble v.
New Vork Life Ins. Co., 234 App. Div. 427, 255
N.¥.8 292). Here, it is not alleged that the
purported promise of the defendant was com—
muanicated to the plaintiffs prior to their
purchase or that it became partcof the bargain.®
The motion to dismiss a cause of action or part

of a cause 0L ad

ba made at any 1

s+ion for legal insufficiency may, of course,

-ime. CPIR 321l{e}.

DOINT

TIT
R endiend

\UD CANNOT BE COMMITTED IN S

g 0
{j fobe

r.i., F(:
)

here the parties deal at arm’s length, and*
sra is no duty to speak imposed by law, msps
tence or Ffailure to disclose material facts

hg not constitute a misrapresentation so-as .-
support an action for fraud." Mottla, New

rk Evidence - Proof of Cases, Lawyers (Co-opera=-
re Publishing Co., 1966.




in

def
books

“.29
255

the books to

Th

e B

compliaint is

raceint of the

VMAeniy Bill Bookazine.

fendant committed fraud
which wer
okazine, by

da

4

-

3 complaint and agfidavit plaint

by receiving 1000,

s mistakenly sent o a third parxty,

P
B

he plaintiff and in turn, Bookazine, saipped

fendant in or about Augast 1968,
w fraud as alleged in Paragraph 17 of the

+ never tnld plaintiff of its

ot defsndan

1090 books which caused plaintiff to miss

Tn Paragraph 19 of the complaint,

slaintiff alleges he discovered his mistazke five yeaxrs later,
in 1973, at which time he demanded payment Zrom delendant
Id his memorandum of law, plaintiff dlisges

that the Zraud

again,

advise plaingiff

and therafore i
not listed thes

i
defandant’s sil
nent of accound
constituted Ixi

and DoOBLT Irecan

"defendan

¢ racaived the 1000 books in August 1968 and that aua-statsrf
- which presumably was
avd .

bly by onr Couxrt of Appeals that silence,

was also commitited in July 1371 because

e failad to perform *...its obligation to
+hat the statement of account was incomplete

.naﬁcurata,.. because the 1000 book.-item was

PO .

e plaintiff in shor:, is claimdng that

lence and failure thersforas to advise him;thé

was to that extent wnaccuraue
aceived in July” 1371/

ra

&

It has besen rspeatedly held i “Hls :tata

“unlessd




County {Donohos
fraudlent concs

Diyision held i

e

silance of the
duct which decs

ial or £iducii

"’?'

being informed
originally del
defendant. Si
cient for estay

I

shipping the L

from 1968 %o 1

is a duty

cannot g

ary ralationship, was not actionable

=

For fraud on de

lenice, of course, in this State ias insuff
bl

~soks to Bookazine a2

r o speak because of a fiduciary relatione

f=3

nstitut

1 Moser v. izzirro, 25 N.¥.24 S41,

23 632 {1963). The Court of Appeals

yivision, Second Department {31 AD 24 537)'when~1£'

i

igment of the Supreme Court, Westchester

o

3, J.) dismissing a cause of action for

M

-

4

balment. The Court of ppeals and Appellate

Ymyds Sy
e e ks

chat e was a failure proof bacause mere

defendant unaccompanied. some act or con=
ived plaintiff, in the absence of a confiden-
fraud.

as rested its cause of

h
ES

e plaintiff action

fandant's silence which resulted in his not

+hat it received the 1000 books that were

iversd to Rookazine and then transmitted to

i=-

ishing a cause of action foxr Ifxaud.

n any event, plaintiff made the mistaks of

4 billing that party

F

973 and in effect, it is claiming that its

mistake is praof of the commission of fraud by the defendant.
‘ 1
The defendant, ?E course, by its silence misrepresentad

nothing, commi

tted no overt act and because of the lack of

g



confidential gr fiduciary relaticnship had no duty to
speak, There was thesfore no £raud committed by ieaanéant

28 3 matter of

lzw,

CONVERSATION WITH DEFENDANT'S:

PLAINTIFE'S |
COMPTROLLER N MAY 1973 2SO ZFFECT UPON
THE STAPUTE OF LIMITATION

had 2 Conyerss
1973 in which

G o

R

cwed plaiz

plaintiffts aj

#%

reguires an a

bd

such an oral acknowledgment ox promise

»

9‘31n'l”f "la.ms in nzs affidavit that he

vrion with defendant®s compiroller in May
the comptroller acknowledged that defendant
°f money and plaintiff would be paid. {See
Ffidavit, ?aragréphs 7, 8 and 9).

teneral Obligations ILaw 17-101 however,

senowledgment of a debt or promise To pay to

and signed by the party to be charged in

& it out of gke atatute of limitations.
L2 this were not the case, the plaintiff conld

,ta

Fensa of the statute of limiizations.

any event, when that oral promise was

May 1973, all but the last item om mhe

£ bocount was already time barrad and the EOGG‘

hoaok, transaction similarly was time barred. {TCC 2-723
which provides for a four year statuts of limita ons)




for 53,82

was already tg

- .
that he was 1y

-comptrollier wh

,.L,\
il

f£ime has

b o

retained an ah

oy
3
e

st item on the statement of account

and with the exception of that amount ikl

i
i
Iy

o late for plaintiff to sue. His allegation

&

11led into a sense of security by defendant’s

1ich caused him not to
no legal significance b
torney and immediately commenced an action,

limita-

the only amount which was not beyond the statute of
tions was $3.83.
POINT V

TEIS COURT SEOULD NOT EXFRC % _ITS

FQQ:TAB’“ ?”?ER ™) PREVENT ““? NDANT

FROM AS TING THE STATUIE OF LIMITA-

TIONS.

Plaintiff correctly cites TCC 17-103(4}b
which gives a court the power to £ind that by reason of the
defendant®s conduct it is inequitable to permit it to impose’

ne defense of the statute of limitat léns

Tn conneption with that Subsection, ité
claarly been eld that silence on the part of the déﬁe§&§a£
wasn he has no duty to speak, i.e. no confidential or‘
fiduciary relationship, is not such conduct as to ma%ééiéh
inequitable tp permit defendant to assexrt the statute of
limitations.




the court stated at page 350

mistaka in bi

4

o
o
t
0
7
o

It.b
ant If-it dig
august 1972,

books. Thers

the statnte of limitations and certainly plaintiff had more -

than enocugh

delay. "Plaintiffs were not lulled into’
inactivity # % * Moreover, the plaintiffs
do not allege the ée:enaantfs} ¥ % % mislead

time to correct his mistake. Under

n Adelnau v. Prisdman, 80 Misc.2d 946 {1975},

..
i

is no acceptable justification for the

v

-

#rher
.
S

them into believing that the time limitafion

would not be invoked * ¥ * Plaintiff had more
than ampls tﬂﬂ to ascertain the facts % = %
If they elected to sit by and raly upon the
defendant, tbev have only themselves to blanme.
Under the circumstances hersin, therse is no
basis for invokipg the theory of equitable
estoppel.” {Vignari v, Co ;;nen 1 Tennesses
Lines, 70 Misc 2d 382, 36 '

The plaintiff had four years zc correct its

same Iour years under UCC 2-725 to sue defend-
not pay. The statute of limitations ran in
four vears after defdndant raceiwved the 1000

is nothing defendant 4id which deceived

cause him to believe that it would not invoke

cumstances the equitable estoppel provisions of Geni Ob.

17-103{4}p should not be invoked.

CONCIUSIoH

THE COMPLAINT SHOULD BE DISMISSED BECAUSE

" -



OF THE RUNNING OF
THREE CAUSES

SECOND AND ALL. OF THE THIRD CAUSE OF ACTION IT SHOU@#3

BE DISMISSED

>,
Charles J.

Z Counseal

5|
= 3
3

;

7

TATUTE OF LIMITATIONS ON ALL: <.+

OF ACTION AND FURTHER AS TO PART OF THE -

POR LEGATL INSUFFICIENCY.

LEVINE, KIRSHON & SCHAPS
Attorneys for Defendant

ne,




