
N
at H

entoff 

T
ough T

im
es for C

ivil L
iberties 

In 1987 Justice W
illiam

 B
rennan spoke at the 

H
ebrew

 U
niversity L

aw
 S

chool in Jerusalem
. 

T
he sounds of the intifada nearby w

ere an apt 
obbligato because his subject w

as: "T
he Q

uest to 
D

evelop a Jurisprudence of C
ivil L

iberties in 
T

im
es of Security C

rises." 
B

rennan focused m
ainly on the A

m
erican expe-

rien
ce. H

e g
av

e u
s p

o
o
r m

ark
s. "A

fter each
 

perceived security crisis ended," he said, the 
"U

nited States has rem
orsefully realized that the 

abrogation of civil liberties w
as unnecessary. B

ut 
it h

as p
ro

v
en

 u
n
ab

le to
 p

rev
en

t itself fro
m

 
repeating the error w

hen the next crisis cam
e 

along." 
W

hether w
e repeat the error after the horrors 

in O
klahom

a C
ity depends, of course, on those 

w
ho m

ake the recom
m

endations and the deci-
sions. A

ccording to H
arold Ickes, the deputy 

chief of staff at the W
hite H

ouse, w
e need have 

no w
orries about the president's devotion to the 

B
ill of R

ights. 
"T

his president," said Ickes, "is w
ell fam

iliar 
w

ith the C
onstitution. H

e has taught constitu-
tional law

, and he is very concerned that w
hatev-

er is subm
itted conform

 to the C
onstitution." 

T
his president has brought to C

ongress his 
O

m
nibus C

ounterterrorism
 A

ct of 1995. It allow
s 

aliens accused of supporting terrorist organiza- 

tions to be deported on the basis of evidence they 
and their law

yers cannot see. N
or, in those cases, 

are they entitled to know
 the identities of their 

accusers. 
W

hile teaching the C
onstitution at the U

niver-
sity of A

rkansas, professor C
linton presum

ably 
devoted a lecture 
o

r tw
o

 to
 d

u
e
 

process. Y
et, as a 

S
W

E
E

T
 L

A
N

D
 

sc
h
o
la

r o
f th

e
 

C
onstitution, he 

seem
s not to have learn

ed
 th

at in
 a series o

f 
decisions the S

uprem
e C

ourt 
has consistently 

ruled—
as in K

w
ong H

ai C
hew

 v. G
olding—

that 
"once an alien law

fully enters and resides in this 
country, he b

eco
m

es in
v
ested

 w
ith

 th
e rig

h
ts 

g
u
aran

teed
 b

y
 th

e C
o
n
stitu

tio
n
 to

 all p
eo

p
le 

w
ithin our borders." 
F

or instance, freedom
 of association and due 

process—
both of w

hich are ignored in the presi-
dent's anti-terrorism

 bill. 
B

ut, according to S
en. R

obert D
ole (R

-K
an.), 

w
e can

 tak
e h

eart b
ecau

se th
ere are p

ro
tecto

rs 
of civil liberties right in C

ongress. A
fter a biparti-

san m
eeting w

ith the president, D
ole said cheer-

fully, "W
e've 

g
o

t so
m

e co
n

stitu
tio

n
al ex

p
erts 

here—
Joe B

iden and O
rrin H

atch." 

W
ell, the expert S

en. B
iden (D

-D
el.) is cospon- 

sor in the S
enate of the O

m
nibus C

ounterterror-
ism

 A
ct. A

s for the contribution of S
en. H

atch 
(R

-U
tah) to a jurisprudence of civil liberties, he 

has proposed a deal. A
s reported in T

he P
ost, 

"R
epublicans w

ould not act on plans to seek 
repeal of the new

 
b

a
n

 o
n

 a
ssa

u
lt 

O
F

 L
IB

E
R

T
Y

 
w

eap
o

n
s in

 ex
-

c
h
a
n
g
e
 fo

r a
p
-

p
ro

v
al o

f cu
rb

s 
on appeals by condem

ned prisoners." 
T

o try to prevent a recurrence of the killings 
in O

klahom
a C

ity, S
en. H

atch proposes that w
e 

speed the killings of people on death row
—

and of 
habeas corpus. I assum

e the logic of this proposi-
tion is that future terrorists w

ill scrap their plans 
fo

r fear o
f b

ein
g
 ex

ecu
ted

 sw
iftly

 if th
ey

 are 
cau

g
h
t. T

h
is also

 assu
m

es—
co

n
trary

 to
 h

isto
-

ry—
that these ideological m

urderers are as ra-
tionally self-protective as the rest of us. 

H
atch

, m
o

reo
v

er, is ch
airm

an
 o

f th
e S

en
ate 

Judiciary C
om

m
ittee, w

here he has declared total 
w

ar on the exclusionary rule, w
ithout w

hich the 
F

ourth A
m

endm
ent dissolves. 

A
m

ong other proposals to keep us safe, there 
is the W

hite H
ouse's desire to m

ake it easier for 



law enforcement agents to eavesdrop on our 
phone conversations and other communications. 

These plans include an advance in scattershot 
invasions of privacy. As USA Today put it in an 
indignant editorial, the White House desires 
"widespread tapping of any phone a suspect 
might conceivably use"—when it is impossible to 
specify a particular phone number. And tilt 
"could open the door to massive abuses of petl-
ple's rights." 

These roving wiretaps could well encompass 
pay phones and even private phones used by 
people who are not suspects. If, moreover, irnr 
proper warrants were obtained for the wire= 
tapping, the evidence would still be used in court 
so long as the agents did not act in "bad faith." 

I expect that J. Edgar Hoover may yet be 
redeemed, for he always believed what Rep. 
Charles Schumer (D-N.Y.) declared after what 
happened in Oklahoma City: "In wartime, it's 
different than peacetime. In terrorism time, it's 
different from peacetime." 

This is the congressman who introduced the 
president's Omnibus Counterterrorism Act in the 
House. The auguries are that once more, we will 
put civil liberties aside in terrorism time—and 
repent at some future date. 


