Dear “es, . 6/22/84

“is is so wild it may permit a little good clean fun in the column and perhaps
help FOIA a littles :

In a Carl Stern FOIA suit having to do with the FBI's covering up of some of
its illegalities the FBI actually withheld and insisted it had to withhold the neme
of its New York Special Agent in Charge. In fact the issue was litigated up to the
appeals court, ang that costs money and takes much time. As you know, the name of
any SiC is well and publicly known, so his also was known. More than most, (The
New York Office is an FBI division and hts SAC was an assistant director.)

If my recollection is correct, this one was Wallace laPrade % he made quite
a stink of being disciplined, open and very much publicized warfare if I racall
correctly.

I just remembered that I had an interest-in him via my King interests and I
enclose a copy of one story that is enough to show you how public it all was!. La
Prade started a real battle after this and I did not keep the clips.

Stern's suit was after all this publicity,so in addition to the fact that the
SaC's name is always public domAin, here you have one with went public with a real
vengeance, and after that the FBI forced litigation %m in its effort to withhold.

411 I know of Sterfs suit is what I read in the decision. I am inclined to
believe that it was much broader than these three names and that the FBI, as usual,
was lavishing public moneys \that might better have been used in law enforcement)
in i%s endless battles to nullify FOIA, which has caused it much embarrassment.

It withheld the nsmes at district court and appealed when it lost. The result is

that it now has a decision which requires it to disclose those names when there is

a public interest that overrides privacy considerations. It knew this all along and,
in fact, disclosed many thousands of pages of reports without withholding such names.
In one lawsuit it even gave me a list of all the tield office agents, complete’with
home addresses and phones, and then abruptly started withholding those identical names
under privacy claims! ; ; '

Aside from always battling FOIAX, the apprent reason for withholding the names
of agents is to prevent associating them with their work, to cover upe It is for
this very reason that the names are important to scholars as well as reporters and
of considerable public interest in many cases.

In one of my lawsuits (King again) the FBI almost got away with using an un=
indicted coconspirator in the same New York metter as an FOIA case supervisor at
FBIHQ and built its case on hig affidavits! I was told that the very FBI building
shook when D exposed this, along:with proof of his false swearing and swearing to
the genuineness of phony documents, and that court banished him, (He was in the court-
room, did not utter a single word in self-fefense, and just left silently,)

God the cost of all of tidis, including the unnecessary burdening of the courts!

Best wishes,

’/
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| The FBI Report supplied the general job title and
- detailed the involvement of each of the three censured
i FBI employees. According to the Report, two of those
- employees contributed inadvertently to the cover-up. One
of those employees had been assigned to the FBI's Legal
- Counsel Division and was involved in the 1973 SWP
litigation against the FBI. Over a three-year period
~ during the course of that litigation, the government de-
nied having conducted surreptitious entries against the
SWP. This denial was based upon the FBI’s repeated
and erroneous assertions to the DOJ that no such en-
tries had occurred. Eventually, the DOJ learned of the
entries and corrected the government’s denial. The FBI
Report concluded that there was no “deliberate attempt
on the part of any current employee to misrepresent . . .
the investigative techniques used in the SWP case.” Id.
at 16. An agent assigned to the Legal Counsel Division,
however, was “censured for derelictions of his responsi-
bilities.” Id. at 17. In the censure letter to that em-
ployee, FBI Director Webster stated that, if the em-
ployee had reviewed pre-existing files more thoroughly,
he might have discovered that the FBI’s representations
in the SWP litigation concerning surreptitious entries
were false. _

The second censured FBI employee found to have con-
tributed inadvertently to the cover-up provided inaccu-
rate and misleading information to the Senate Select
Committee on Intelligence and the House Select Com-
mittee on Intelligence in 1976 regarding surreptitious
entries conducted against the SWP and Weather Un-
derground fugitives. This employee was responsible for
handling the congressional requests for information. The
FBI Report found that, while some experienced FBI
agents (all retired) intentionally may have suppressed

. revelation of surreptitious entries, the censured employ-
ee’s shortcoming was simply his lack of perseverance in
gathering complete and accurate information. Id. at 23.

! In censuring this employee, Webster concluded that
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greater investigative initiative on the employee’s part

“might have resulted in the discovery of illegal entries.

The FBI concluded that a third employee, a Special
Agent in Charge (SAC) in the FBI's New York office,
knowingly participated in a cover-up during a 1974 GAO
audit of the FBI's domestic intelligence operations. This
SAC followed specific directions from an Assistant Di-
rector to exclude from a particular teletype to FBI
Headquarters any information concerning surreptitious
entries carried out against the Weather Underground.
The Report found that ‘“there was an apparently de-
liberate attempt to withhold the existence of surrepti-
tious entries from the GAO in this one instance.” FBI
Report at 6. Although the “individual most likely re-
sponsible for this misrepresentation retired in 1976,” the
FBI censured the SAC for his participation in that mis-
representation, Id. The SAC’s censure letter was much
more critical than the censure letters received by the
other two employees. Webster concluded that the SAC
“took part in an effort to withhold information from
GAO” and that such action was “intolerable for a senior
bureau official.”’

In sum, two contributors to the cover-up who were
still FBI employees in 1980 were employees who, accord-
ing to the Report, appeared to have acted inadvertently.

 The FBI Report presented no evidence that these employ-

ees violated any federal law, that they intended to cover
up the illegal FBI activity, or that they were even aware
of such attempts by others. The third employee, how-
ever, was found to have participated knowingly in the
cover-up.

Several weeks after the Attorney General released the
FBI Report, appellee Carl Stern, a television news re-
porter, requested that the FBI disclose the names of the
three F'BI employees whose censure was described by the
Report. When the FBI refused, and all administrative
appeals were exhausted, Mr. Stern filed suit in district
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2. The Special Agent in Charge

We reach a different conclusion, however, as to the
SAC who was involved with the GAO audit of the FBI's
domestic intelligence operations. He was a higher-level
official than the other two employees, and he participated
knowingly in the cover-up. His censure letter stated:

Although you were following instructions from a
superior, you are culpable to the extent that you
took part in an effort to withhold information from
GAO. Your participation in acts that resulted in
the FBI's not making a full and timely disclosure
of surreptitious entries was a serious matter, and
you should have been aware that the result of your
action would be a misrepresentation to GAO.

The letter added that “this type of action is intolerable
for a senior bureau official”” This censure reflects the
FBU’s conclusion that, although the SAC did not initiate
the plan to withhold relevant information available in the
New York office, he was aware of the plan, acquiesced in
it, and helped carry it out.

The balancing we are required to make under Exemp-
tion 7 tips toward disclosure in the SAC’s case. We con-

" clude that it would not be an “unwarranted invasion of

personal privacy” to reveal his name, despite the potential
association with notorious and serious allegations of
criminal wrongdoing. He was a high-level employee who
was found to have participated deliberately and know-
ingly in the withholding of damaging information in an
important inquiry—an act that he should have known
would lead to a misrepresentation by the FBL. The public
has a great interest in being enlightened about that type
of malfeasance by this senior FBI official—an action
called “intolerable” by the FBI—an interest that is not
outweighed by his own interest in personal privacy.
There is a decided difference between knowing participa-
tion by a high-level officer in such deception and the
negligent performance of particular duties by the two
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other lower-level employees. The excuse that the SAC
was merely following orders should not prevent the public
from being informed that a specific “senior bureau offi-
cial” followed a deliberately-chosen course when placed,
perhaps, between a hard rock and his conscience. One
basic general assumption of the FOIA is that, in many
important public matters, it is for the public to know
and then to judge.

CONCLUSION

We hold that the FBI may withhold the names of the
two lower-level employees, who were inadvertent partici-

" pants in the cover-up, under Exemption 7(C) of the

FOIA. We agree with the district court, however, that
neither Exemption 7 nor Exemption 6 justifies non-
disclosure of the name of the Special Agent in Charge
who knowingly participated in an effort to withhold
information from the GAO. We therefore reverse in part
and affirm in part.

It is 30 ordered.
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