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N
otice: T

his opinion is subject to form
al revision before publication in the 

F
ederal R

eporter or U
.S

.A
pp.D

.C
. R

eports. U
sers are requested to notify the 

C
lerk of any form

al errors in order that corrections m
ay be m

ade before the 
bound volum

es go to press. 
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pprahl 
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N
o. 71-1026 

H
A

RO
LD

 W
EISBERG

, A
PPELLA

N
T 

V
. 

U
. S. D

EPA
R

TM
EN

T O
F JU

STIC
E 

A
p

p
eal fro

m
 th

e U
n
ited

 S
tates D

istrict C
o
u
rt 

for the D
istrict of C

olum
bia 

D
ecided F

ebruary 28, 1973 

B
ernard leensterw

ald, Jr., w
ith w

hom
 Jam

es II. L
esar 

w
as on the brief, for appellant. 

• 
A

lan S. R
osenthal, A

tto
rn

ey
, D

ep
artm

en
t o

f Ju
stice, 

fo
r ap

p
ellee. 

L
. P

atrick G
ray, III, A

ssistan
t A

tto
rn

ey
 

.G
encral at the tim

e the brief w
as filed, Thom

as A
. F

lannery, 
U

n
ited

 S
tates A

tto
rn

ey
 at th

e tim
e, th

e b
rief w

as filed
, 

W
alter H

. F
leicher and B

arbara L
. H

erw
ig, A

ttorneys, 
D

epartm
ent of Justice, w

ere on the brief for appellee. 	
• 

•B
efore B

A
, A

ELoN
, C

hief Judge, DANATTER, Senior C
ircuit 
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Judge, and K
A

U
FM

A
N

,*  U
n

ited
 S

ta
tes D

istrict Ju
d

g
e for 

th
e D

istrict o
f M

ary
lan

d
. 

O
pinion for the C

ourt filed by K
A

U
F

M
A

N
, D

istrict Judge. 
D

issenting opinion by 
D

A
N

A
H

E
R

, S
enior C

ircuit Judge 
at p

. 1
4
. 

K
A

U
FM

A
N

, D
istrict Judge: A

fter unsuccessfully seeking 
on several occasions to obtain adm

inistrative disclosure, 
H

arold W
eisberg I brought this action to com

pel the dis-
closure under 5 U

.S
.C

. § 552(a) (3), popularly know
n as 

th
e F

reed
o

m
 o

f In
fo

rm
atio

n
 A

ct, b
y

 th
e D

ep
artm

en
t o

f 
Justice (the D

epartm
ent) of the follow

ing spectrographic 
an

aly
ses an

d
 o

th
er item

s (h
erein

after referred
 to

 as th
e 

"records") com
piled by the F

.B
.I. in connection w

ith that 
agency's investigation for the W

arren C
om

m
ission 2  in

to
 

th
e assassin

atio
n

 o
f P

resid
en

t K
en

n
ed

y
: 

S
pectrographic analysis of bullet, fragm

ents of bul-
let and other objects, including garm

ents and part of 
vehicle and curbstone said to have been struck by bul-
let an

d
/o

r frag
m

en
ts d

u
rin

g
 assassin

atio
n
 o

f P
resi-

dent K
ennedy and w

ounding of G
overnor C

onnally. 

T
he D

epartm
ent m

oved in the alternative to dism
iss or for 

sum
m

ary judgm
ent on the ground that .the recoicL

s sought 
w

ere investigatory files com
piled for law

 enforcem
ent pur-

p
o
ses an

d
 w

ere th
u
s ex

em
p
t fro

m
 d

isclo
su

re u
n
d
er 5

 

* S
itting by designation pursuant to 28 U

.S
.C

. § 294(d) 
(1970). 

1
  W

eisberg alleges that he is a professional w
riter w

ho has 
published a num

ber of books dealing w
ith political assassina-

tions and is researching the subject. In the m
otion context in 

w
hich this case w

as decided below
, all of plaintiff's allegations 

are considered as established for purposes of this appeal. 

2  T
he W

arren C
om

m
ission w

as established pursuant to 
E

xecutive O
rder 11130, N

ovem
ber 29, 1963 (28 F

.R
. 12789, 

D
ec. 3, 1963) to "ascertain, evaluate, and report upon the 

facts relating to the assassination of the late P
resident X

en- 

3 

U
.S.U

. § 552(b) (7).8  In
 su

p
p
o
rt o

f its su
m

m
ary

 ju
d
g
m

en
t 

m
o
tio

n
, th

e D
ep

artm
en

t filed
 th

e fo
llo

w
in

g
 affid

av
it b

y
 

F
.B

.I. S
pecial A

gent M
arion E

. W
illiam

s : 

nedy and the subsequent violent death of the m
an charged w

ith 
the assassination." T

he purposes of the C
om

m
ission w

ere to 
"exam

ine the evidence developed by the F
ederal B

ureau of 
Investigation and any additional evidence that m

ay hereafter 
com

e to light or be uncovered by federal or state authorities ; 
to m

ake such further investigation as the C
om

m
ission finds 

desirable; to evaluate all the facts and circum
stances surround-

ing such assassination, including the subsequent violent death 
of the m

an charged w
ith the assassination, and to report 

to m
e [P

resident L
yndon B

. Johnson] its findings and con-
clusions." 

3  5 U
.S

.C
. § 552 (b) (7) provides that the disclosure pro-

visions of 5 U
.S.C

. § 552(a) (3) do not apply to "investigatory 
files com

piled for law
 enforcem

ent purposes except to the 
extent available by law

 to a party other than an agency." 
T

hat latter exception is not applicable herein since W
eisberg 

is not entitled to the inform
ation he seeks as a party to any 

action other than the w
ithin suit. See B

ristol-M
yers C

om
pany 

v. F
.T

.C
., 424 F

.2d 935, 939 (D
.C

. C
ir. 1970), cert. denied, 

400 U
.S. 824 (1970) ; C

ooney v. Sun Shipbuilding &
 D

rydock 
C

om
pany, 288 F

. S
upp. 708, 711, 712 (E

.D
. P

a. (1968) ; 
B

arceloneta S
hoe C

orp. v. C
om

pton, 271 F
. S

upp. 591, 593, 
594 (D

. P.R
. 1967). See also H

.R
. R

ep. N
o. 1497, 89th C

ong., 
2
d
 S

ess. 1
1
 (1

9
6
6
), h

erein
after cited

 as H
o
u
se R

ep
o
rt. 

W
hether the w

ord "party", as used in 5 U
.S

.C
. § 552 (b) (7), 

includes som
eone other than W

eisberg and thus som
eone other 

than the particular party seeking the inform
ation, raises a 

question 
(C

f. 
D

A
V

IS, A
D

M
IN

IST
R

A
T

IV
E

 L
A

W
 T

R
E

A
T

ISE
, 1970 

S
upp., §§ 3A

.21, 3A
.23, pp. 157-58, 165) w

hich this court 
need not resolve herein because the record does not indicate 
that any other person has received or is entitled to receive 
under any law

 other than the F
reedom

 of Inform
ation A

ct, 
or under any discovery rule, the inform

ation W
eisberg seeks 

h
erein

. If th
is in

fo
rm

atio
n

 h
ad

 b
een

 d
isclo

sed
 to

 a "p
arty

", 
need for further secrecy w

ould seem
 substantially dim

inished. 
H

ow
ever, this is not that case. ' 

W
eisberg specifically seeks disclosure under 5 U

.S
.C

. § 552 
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1
. I am

 [an
] o

fficial o
f th

e F
B

I L
ab

o
rato

ry
 an

d
 as 

such I have official access to F
B

I records. 

2
. I h

av
e rev

iew
ed

 th
e F

B
I L

ab
o

rato
ry

 ex
am

in
atio

n
s 

(a) (3) w
hich pravides that except for agency records (w

hich 
ex

cep
tio

n
 is n

o
t felev

an
t in

 th
is case), 

... each agency, on request for identifiable records m
ade 

in
 acco

rd
an

ce w
ith

 p
u
b
lish

ed
 ru

les statin
g
 th

e tim
e, 

place, fees to the extent authorized by statute, and pro-
cedure to be follow

ed, shall m
ake the records prom

ptly 
available to any person. O

n com
plaint, the district court 

of the U
nited S

tates in the district in w
hich the com

plain-
ant resides, or has his principle place of business, or in 
w

hich the agency records are situated, has jurisdiction 
to

 en
jo

in
 th

e ag
en

cy
 fro

m
 w

ith
h

o
ld

in
g

 ag
en

cy
 reco

rd
s 

an
d
 to

 o
rd

er th
e p

ro
d
u
ctio

n
 o

f an
y
 ag

en
cy

 reco
rd

s im
-

properly w
ithheld from

 the com
plainant. In such a case 

the court shall determ
ine the m

atter de novo and the 
burden is on the agency to sustain its action. 

In
 th

e 
ev

en
t o

f n
o
n

co
m

p
lian

ce w
ith

 th
e o

rd
er o

f th
e co

u
rt, 

the district court m
ay punish for contem

pt the responsible 
em

p
lo

y
ee, an

d
 in

 th
e case o

f a u
n

ifo
rm

ed
 serv

ice, th
e 

responsible m
em

ber. E
xcept as to causes the court con-

sid
ers o

f g
reater im

p
o

rtan
ce, p

ro
ceed

in
g
s b

efo
re th

e 
d
istrict co

u
rt, as au

th
o

rized
 b

y
 th

is p
arag

rap
h

, tak
e 

precedence on the docket over all other causes and shall 
b
e assig

n
ed

 fo
r h

earin
g
 an

d
 trial at th

e earliest p
racti-

cable date and expedited in every w
ay. [E

m
phasis sup-

plied.] 
In N

ichols v. U
nited S

tates, 460 F
.2d 671 (10th C

ir. 1970), 
th

e T
en

th
 C

ircu
it affirm

ed
  th

e D
istrict C

o
u
rt's g

ran
t o

f 
su

m
m

ary
 ju

d
g
m

en
t ag

ain
st a p

lain
tiff in

 a su
it in

stitu
ted

 
u

n
d

er th
e F

reed
o

m
 o

f In
fo

rm
atio

n
 A

ct seek
in

g
 to

 co
m

p
el 

th
e d

isclo
su

re o
r su

b
m

issio
n
 fo

r an
aly

sis o
f certain

 item
s 

relatin
g
 to

 th
e assassin

atio
n
 o

f P
resid

en
t K

en
n
ed

y
 (at 6

7
2
 

n
.1

). In
 N

ichols, the governm
ental agencies involved w

ere 
th

e G
en

eral S
erv

ices A
d
m

in
istratio

n
 (G

S
A

), th
e N

atio
n
al 

A
rch

iv
es an

d
 R

eco
rd

 S
erv

ice, an
d

 th
e D

ep
artm

en
t o

f th
e 

N
av

y
 (N

av
y
). T

h
e D

istrict C
o
u
rt (3

2
5
 F

. S
u
p
p
. 1

3
0
, 1

3
5
, 

1
3
6
, 1

3
7
 (D

. K
an

. 1
9
7
1
) ) h

eld
 th

at certain
 item

s w
ere n

o
t 

-reco
rd

s" fo
r p

u
rp

o
ses o

f S
ectio

n
 5

5
2
 an

d
 th

u
s w

ere n
o
t 

referred
 to

 in
 th

e su
it entitled "H

arold W
eisberg 

v. D
epartm

ent of Justice U
S

D
C

 D
.C

., C
ivil A

ction 
N

o. 2301-70," and m
ore specifically, the spectra. 

subject to disclosure under that S
ection. T

he D
istrict C

ourt 
also

 co
n

clu
d

ed
 th

at certain
 o

f th
e item

s h
ad

 eith
er b

een
 

d
o

n
ated

 b
y

 an
 au

th
o
rized

 rep
resen

tativ
e o

f th
e E

state o
f 

John F
. K

ennedy or acquired, subject to restrictions on access, 
w

h
ich

 restrictio
n
s p

ro
h
ib

ited
 th

e d
esired

 ex
am

in
atio

n
 an

d
 

in
sp

ectio
n
. T

h
u
s, th

o
se d

o
n
ated

 an
d
 acq

u
ired

 item
s w

ere 
ex

em
p
ted

 fro
m

 d
isclo

su
re u

n
d
er S

ectio
n
 5

5
2
(b

) (3
) eith

er 
by virtue of 44 U

.S
.C

. §§ 2107, 2108(c) w
hich authorizes the 

A
dm

inistrator of G
S

A
 to accept for deposit papers, docum

ents, 
an

d
 o

th
er h

isto
rical m

aterials o
f a P

resid
en

t o
f th

e U
n

ited
 

S
tates subject to the restrictions im

posed by the donors as to 
th

eir av
ailab

ility
 an

d
 u

se, o
r b

y
 v

irtu
e o

f P
.L

. 8
9
-3

1
8
, 7

9
 

S
tat. 1

1
8

5
. T

h
at law

 g
iv

es th
e A

tto
rn

ey
 G

en
eral au

th
o
rity

 
-fo

r o
n
e y

ear fro
m

 th
e d

ate o
f its en

actm
en

t, N
o

v
em

b
er 2

, 
1965, to acquire certain item

s of evidence considered by the 
W

arren
 C

o
m

m
issio

n
, an

d
 p

ro
v
id

es th
at all rig

h
t, title, an

d
 

interest in those item
s acquired by the A

ttorney G
eneral vest 

in the U
nited S

tates. S
ection 4 of P

ublic L
aw

 89-318 provides 
that all item

s acquired by the A
ttorney G

eneral "be placed 
under the jurisdiction of the A

dm
inistrator of G

eneral S
erv-

ices for preservation under such rules and regulations as he 
m

ay prescribe." 
5 U

.S
.C

. § 552 (b) (3) provides that the disclosure provisions 
of 5 U

.S
.C

. § 552(a) (3) do not apply to m
atters "specifically 

exem
pted from

 disclosure by statute." 

A
dditionally, the D

istrict C
ourt found that the follow

ing 
item

 sought by plaintiff from
 the N

avy, although properly a 
reco

rd
 w

ith
in

 th
e m

ean
in

g
 o

f S
ectio

n
 5

5
2
 w

as n
o
t in

 th
e 

N
av

y
's cu

sto
d

y
 o

r co
n

tro
l, an

d
 th

u
s as to

 it th
e D

istrict 
C

o
u
rt g

ran
ted

 su
m

m
ary

 ju
d
g
m

en
t in

 fav
o
r o

f th
e N

av
y
; 

T
he w

ritten diagnosis of findings m
ade by the B

ethes-
d
a H

o
sp

ital rad
io

lo
g
ist fro

m
 h

is X
-ray

 stu
d
y
 o

f X
-ray

 
film

s tak
en

 at th
e au

to
p

sy
 o

f th
e late P

restid
en

t. [A
t 

137.] 
O

n appeal, the T
enth C

ircuit affirm
ed the D

istrict C
ourt's 

conclusions that the donated and acquired item
s sought w

ere 
exem

pted from
 disclosure, and that the sum

m
ary judgm

ent 
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graphic exam
inations of bullet fragm

ents recovered 

d
u
rin

g
 th

e in
v
estig

atio
n
 o

f th
e assassin

atio
n
 o

f 

P
resid

en
t Jo

h
n
 F

. K
en

n
ed

y
 an

d
 referred

 to
 in

 

paragraphs 6 and 17 of the com
plaint in said ease. 

3
. T

hese spectrographic exam
inations w

ere conducted 

for law
 enforcem

ent purposes as a part of the F
B

I 

investigation into the assassination. T
he details of 

these exam
inations constitute a part of the investi-

g
ativ

e file, w
h
ich

 w
as co

m
p
iled

 fo
r law

 en
fo

rce-

m
en

t p
u
rp

o
ses an

d
 is m

ain
tain

ed
 b

y
 th

e F
ed

eral 

B
ureau of Investigation concerning the investiga-

tion of the assassination of P
resident John F

. K
en-

nedy. 
4. T

he investigative file referred to in paragraph "3" 

above w
as com

piled solely for the official use of U
.S

. 

G
overnm

ent personnel. T
his file is not disclosed by 

th
e F

ed
eral B

u
reau

 o
f In

v
estig

atio
n
 to

 p
erso

n
s 

other than U
.S

. G
overnm

ent em
ployees on a "need-

to-know
" basis. 

5
. T

h
e release o

f raw
 d

ata fro
m

 su
ch

 in
v
estig

ativ
e 

files to any and all persons w
ho request them

 w
ould 

record w
as sufficient to establish that none of the item

s re-

quested from
 the N

avy w
ere in the N

avy's custody or control 

and that therefore sum
m

ary judgm
ent in favor of the N

avy 

w
as proper. T

he T
enth C

ircuit found it unnecessary to decide 

the question of w
hether the D

istrict C
ourt properly concluded 

th
at certain

 o
f the item

s so
u
g
h
t w

ere n
o
t "reco

rd
s" u

n
d
er 

S
ectio

n
 5

5
2
 b

ecau
se all o

f th
o
se item

s w
h
eth

er reco
rd

s o
r 

not, w
ere exem

pt from
 disclosure. 

U
nlike N

ichols, in this case there is no allegation or indica-

tion by the G
overnm

ent that the "analyses" W
eisberg seeks 

w
ere acq

u
ired

 p
u
rsu

an
t to

 an
y
 statu

te o
r reg

u
latio

n
 w

h
ich

 

exem
pts them

 from
 disclosure. F

urtherm
ore, W

eisberg does 

not seek disclosure of any tangible evidence of the type re-

quested in N
ichols. W

eisberg seeks disclosure only of spectro-

graphic analyses w
hich are sim

ilar in kind to the "diagnosis" 

so
u
g
h
t fro

m
 th

e N
av

y
 in

 N
ichols an

d
 w

h
ich

 th
e D

istrict 

court held to be a record w
ithin the m

eaning of Section 662. 

325 F
. S

upp. at 137. 

seriously interfere w
ith the efficient operation of 

th
e F

B
I an

d
 w

ith
 th

e p
ro

p
er d

isch
arg

e o
f its im

-

portant law
 enforcem

ent responsibilities, since it 

w
ould open the door to unw

arranted invasions of 

privacy and other possible abuses by persons seek-

ing inform
ation from

 such files. It could lead, for 

exam
ple, to exposure of confidential inform

ants ; 

th
e d

isclo
su

re o
u
t o

f co
n
tex

t o
f th

e n
am

es o
f in

-

nocent parties, such as w
itnesses; the disclosure of 

the nam
es of suspected persons on w

hom
 crim

inal 

justice action is not yet com
plete; possible black-

m
ail; and, in general, do irreparable dam

age. A
c-

quiescence to the P
laintiff's request in instant liti-

gation w
ould create a highly dangerous precedent 

in this regard. 

W
eisberg did not subm

it any counteraffidavit or any other 

R
ule 56 docum

ents. A
fter hearing oral argum

ent from
 both 

p
arties, th

e D
istrict C

o
u
rt, w

ith
o
u
t settin

g
 fo

rth
 its rea-

sons, granted the D
epartm

ent's m
otion to dism

iss. 

In
 B

ristol-M
yers C

om
pany v. F

.T
.C

., 424 F
.2d 935, 939-

4
0
 (D

.C
. C

ir.), cert. denied, 400 U
.S

. 824 (1970), C
hief 

Judge B
azelon, in reversing the grant of a m

otion to dis-

m
iss the plaintiff's F

reedom
 of Inform

ation A
ct com

plaint, 

and in com
m

enting upon the 5 U
.S

.C
. § 552(b) (7) exem

p-

tion, w
rote : 

" ' [T
]h

e ag
en

cy
 can

n
o
t, co

n
sisten

t w
ith

 th
e b

ro
ad

 

d
isclo

su
re m

an
d
ate o

f th
e A

ct, p
ro

tect all its files 

w
ith the label "investigatory" and a suggestion that 

enforcem
ent proceedings m

ay be launched at som
e un-

sp
ecified

 fu
tu

re d
ate. T

h
u
s th

e D
istrict C

o
u
rt m

u
st 

determ
ine w

hether the prospect of enforcem
ent pro-

ceedings is concrete enough to bring into operation the 

exem
ption for investigatory files, and if so w

hether the 

particular docum
ents sought by the com

pany are nev-

ertheless discoverable. 

In
 th

e w
ith

in
 case, n

o
 crim

in
al o

r civ
il actio

n
 relatin

g
 

to the. death of P
resident K

ennedy is pending nor.is it in-

, dicated by the G
overnm

ent that any such future action is 
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contem
plated by anyone. N

or is W
eiS

berg the subject of 
any investigation. H

e sim
ply 'asks for inform

ation w
hich 

he alleges he is entitled to have m
ade available to him

 un-
d

er 5
 U

.S
.C

. §
 5

5
2

(a) (3
). T

h
e lan

g
u

ag
e o

f S
ectio

n
 5

5
2

, 
su

p
p
o
rted

 ab
u
n
d
an

tly
 b

y
 th

e leg
islativ

e h
isto

ry
 o

f th
e 

F
reed

o
m

 o
f In

fo
rm

atio
n
 A

ct,*
 p

laces th
e b

u
rd

en
 o

n
 th

e 
G

overnm
ent to show

 w
hy non-revelation should be per-

m
itted

, an
d

 req
u

ires th
at ex

em
p

tio
n

s fro
m

 d
isclo

su
re b

e 
n
arro

w
ly

 co
n
stru

ed
 an

d
 th

at am
b
ig

u
ities b

e reso
lv

ed
 in

 
fav

o
r o

f d
isclo

su
re. 

S
ee g

en
era

lly G
etm

a
n

, v. N
.L

.R
.B

., 
450 F

.2d 670, (;72 (D
.C

. C
ir. 1971) ; Soucie v. D

avid, 448 
F

.2d 1067, 1080 (D
.C

. C
ir. 1971) ; W

ellforcl v. H
ardin, 444 

F
.2

d
 2

1
, 2

5
 (4

th
 C

ir. 1
9

7
1

) ; B
ristol-M

yers C
o
m

p
a
n
y v. 

supra at 938-40; III. A
. Schapiro &

 C
o. v. Securities 

E
xchange_ C

 om
en, 339 F

. S
upp. 467, 469, 470 (D

. D
.C

. 
1972) ; cf. L

a
 fo

rte v. M
a
n
sfield

, 438 F
.2d 448 (2c1 C

ir. 
1

9
7

1
) (F

rien
d

ly
, J.). In

 W
ellford v. H

ardin, supra at 25, 
Judge B

utzner com
m

ented that 5 U
.S

.C
. § 552(c) provides 

that the A
ct " 'does not authorize w

ithholding of inform
a-

tio
n
 o

r lim
it th

e av
ailab

ility
 o

f reco
rd

s to
 th

e p
u
b
lic, ex

-
cep

t as sp
ecifically

 stated
' " an

d
 n

o
ted

 P
ro

fesso
r D

av
is' 

em
p

h
asis u

p
o

n
 " 'M

lle p
u

ll o
f th

e w
o

rd
 "sp

ecifically
". 

. . "
 K

. D
a
v
is, T

h
e In

fo
rm

a
tio

n
 A

c't: A
 P

relim
in

a
ry 

A
nalysis, 34 U

. C
hi. L

. R
ev. 761, 783 (1967). It follow

s that 
th

e ex
em

p
tio

n
 set fo

rth
 in

 5
 U

.S
.C

. ¢
 5

5
2

(b
) (7

) ap
p

lies 
only w

hen the w
ithholding agency sustains the burden of 

proving that disclosure of the files sought is likely to cre-
ate a concrete prospect of serious harm

 to its law
 enforce-

m
ent efficiency either in a nam

ed case or otherw
ise. See 

B
ristol-M

yers C
om

pany v. F
.T

.C
.; supra at 939, 940. 

T
h

e C
o

u
rt b

elo
w

 g
ran

ted
 th

e G
o

v
ern

m
en

t's m
o

tio
n

 to
 

d
ism

iss, n
o

t its m
o

tio
n

 fo
r su

m
m

ary
 ju

d
g

m
en

t. T
h

u
s, it 

seem
in

g
ly

 acco
rd

ed
 n

o
 w

eig
h
t to

 th
e affid

av
it o

f A
g
en

t 

4  S
. R

ep
. N

o
. 8

1
3
, 8

9
th

 C
o
n
g
., let S

ess. 3
 (1

9
6
5
), h

erein
-

: 4,aq cited as S
enate R

eport. H
ouse R

eport at 5.  

9 

W
illiam

s.° B
ut even if that affidavit is given full consid-

eration, it is a docum
ent w

hich is m
ost general and con-

clusory and w
hich in no w

ay explains how
 the disclosure 

o
f th

e reco
rd

s so
u
g
h
t is lik

ely
 to

 rev
eal th

e id
en

tity
 o

f 
co

n
fid

en
tial in

fo
rm

an
ts, o

r to
 su

b
ject p

erso
n
s to

 b
lack

-
m

ail, or to disclosure the nam
es of crim

inal suspects, or 
in any other w

ay to hinder F
.B

.I. efficiency.° T
he conclu-

sions that the disclosure W
eisberg seeks w

ill cause any of 
th

o
se h

arm
s is n

eith
er co

m
p
elled

 n
o
r read

ily
 ap

p
aren

t, 
an

d
 th

erefo
re d

o
es n

o
t satisfy

 th
e D

ep
artm

en
t's b

u
rd

en
 

of proving under 5 U
.S

.C
. §552(b) (7), as the D

epartm
ent 

m
u
st, so

m
e b

asis fo
r fearin

g
 su

ch
 h

arm
? N

eith
er th

e 

5  W
eisberg contends that certain parts of the W

illiam
s' af-

fidavit do not qualify for consideration under F
ederal C

ivil 
R

ule 56. T
hose contentions, on rem

and, should, if W
eisberg 

desires, be brought to the attention of the D
istrict C

ourt. 

° A
n F

.B
.I. investigatory file m

ay generally relate to orga-
n
ized

 o
r o

th
er crim

e an
d
 m

ay
 n

o
t h

av
e b

een
 o

rig
in

ally
 in

-
tended for use in the prosecution of any nam

ed individuals, 
or, even if so originally intended, m

ay no longer be intended 
for such use. T

he data contained in such a file m
ay, how

ever, 
require the protection of secrecy so as not to dry u

p
 fu

tu
re 

sources of inform
ation or to pose a danger to the persons w

ho 
supplied the inform

ation or to prevent invasion of personal 
privacy. 5 U

.S
.C

. § 552(b) (7) w
ould appear sufficiently flex-

ible to include w
ithin its protection such an investigatory file 

w
hen and if such protection is required. F

rankel v. S
ecurities 

&
 E

xchange C
om

m
ission, 460 F

.2d 813 (2d C
ir. 1972) ; E

vans 
v. D

epartm
ent of T

ransportation, 446 F
.2d 821, 823-24 (5th 

C
ir. 1971), cert. denied, 405 U

.S. 918 (1972) ; C
ow

les C
om

m
u-

nications, Inc. v. D
epartm

ent of Justice, 325 F
. S

upp. 726, 727 
(N

.D
. C

alif. 1971). In such instances, in cam
era inspection 

b
y

 th
e D

istrict C
o
u
rt m

ig
h
t b

e ap
p
ro

p
riate. S

ee d
iscu

ssio
n
 

infra at p. 11, n.10. 

• 
7  "T

he burden of proof is placed upon the agency w
hich is 

the only party able to justify the w
ithholding." H

ouse R
eport 

a
t 9

. A
nd see the specific w

ording of 5 U
.S

.C
. § 552(a) (3) 

set forth in n.3, supra. W
hile it m

ay be that the introductory 
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F
.B

.I. n
o
r an

y
 o

th
er g

o
v
ern

m
en

tal ag
en

cy
 can

 sh
o
u
ld

er 

th
at b

u
rd

en
 b

y
 sim

p
ly

 statin
g
 as a m

atter o
f fact th

at it 

h
as so

 d
o
n
e, o

r b
y
 sim

p
ly

 lab
ellin

g
 as in

v
estig

ato
ry

 a file 

w
o
rd

s o
f S

ectio
n
 5

5
2
 (b

) m
ak

e th
e b

u
rd

en
 o

f p
ro

o
f p

ro
v
i-

sio
n
s o

f S
ectio

n
 5

5
2
 (a) (3

) in
ap

p
licab

le in
 d

eterm
in

in
g
 

w
hether the S

ection 552(b) exceptions apply (but see the con-

trary
 ap

p
ro

ach
 tak

en
 in

 all o
p
in

io
n
s, m

ajo
rity

, co
n
cu

rrin
g
 

an
d
 d

issen
tin

g
, in

 E
n
v
iro

n
m

en
tal P

ro
tectio

n
 A

g
en

cy
, et al. 

v
. M

in
k
, et al., —

 U
.S

. —
 (Jan

u
ary

 2
2
, 1

9
7
3
), an

d
 th

e 

N
in

th
 C

ircu
it's seem

in
g
 assu

m
p
tio

n
 to

 th
e co

n
trary

 in
 E

p
-

stein v. R
esor, 421 F

.2d 930, 932 (9th C
ir. 1970) ), that con-

ten
tio

n
 in

 n
o
 w

ay
 co

m
p
els an

y
 d

ifferen
t co

n
clu

sio
n
s th

an
 

those expressed in this opinion. T
he underlying philosophy 

of S
ection 552 favors disclosure. See S

enate R
eport at 3. S

ec-

tio
n
 5

5
2
(c) p

ro
v
id

es th
at S

ectio
n
 5

5
2
 "d

o
es n

o
t au

th
o
rize 

w
ithholding of inform

ation or lim
it the availability of records 

to the public, except as specifically stated in this section." See 

the discussion supra at pp. 7-8 re W
ellford v. H

ardin, supra. 

T
he thrust of S

ection 552 (c) is that exceptions from
 the dis-

closure provisions of S
ection 552 are to be carefully construed. 

See H
o
u
se R

ep
o
rt at 1

1
; S

en
ate R

ep
o
rt at 1

0
. T

o
 p

lace th
e 

burden of proof on the plaintiff to prove the nonapplicability 

of a S
ection 552(h) exception w

hen the G
overnm

ent, as a rule 

has know
ledge of nearly all the facts relevant to such an ex-

ception w
ould be contrary to the disclosure philosophy of all 

of S
ection 552 and specifically of S

ection 552(c). M
oreover, 

placing the burden of proof on the plaintiff w
ould also seem

-

ingly run contrary to the underlying philosophy set forth in 

th
e. H

o
u
se R

ep
o
rt w

h
ich

, in
 ex

p
lain

in
g
 w

h
y
 th

e b
u
rd

en
 o

f 

proof w
as placed on the agency to justify the w

ithholding of 

inform
ation in S

ection 552 (a) (3), stated (at 9) : "A
 private 

citizen cannot be asked to prove that an agency has w
ithheld 

inform
ation im

properly because he w
ill not know

 the reasons 

for the agency action." See also S
enate R

eport at 8. T
hat sam

e 

reasoning w
ould seem

 equally applicable in determ
ining the 

relationship am
ong 552 (a) (3), 552(b) (7) and 552(c). 

In E
nvironm

ental P
rotection A

gency, et al. v. M
ink, et al., 

su
p
ra, M

r. Ju
stice W

h
ite, in

 th
e m

ajo
rity

 o
p
in

io
n
, h

eld
 th

at 

under 5 U
.S

.C
. § 552(b) (1), exem

pting "m
atters that are (1) 

specifically required by E
xecutive order to be kept secret in 

11 

w
h
ich

 it n
eith

er in
ten

d
s to

 u
se, n

o
r co

n
tem

p
lates m

ak
in

g
 

u
se o

f, in
 th

e fu
tu

re fo
r law

 en
fo

rcem
en

t p
u
rp

o
ses, at 

least n
o
t w

ith
o
u
t estab

lish
in

g
 th

e n
atu

re o
f so

m
e h

arm
 

w
h
ich

 is lik
ely

 to
 resu

lt fro
m

 p
u
b
lic d

isclo
su

re o
f th

e file. 

S
om

ething m
ore than m

ere edict or labelling is required if 

the interest of the national defense or foreign policy", once 

an E
xecutive order to that effect issues, the exem

ption applies 

w
ithout the G

overnm
ent being required to do m

ore. In other 

w
ords, the G

overnm
ent's burden is m

et by sim
ply show

ing 

that an E
xecutive order issued and that national defense or 

foreign policy w
as involved. E

arlier, in 1970, in E
pstein v. 

R
esor, supra, Judge M

errill w
rote (at 932-33) : 

T
he appeal presents a question as to the scope of ju-

d
icial rev

iew
. S

ectio
n
 5

5
2
(a) (3

) p
ro

v
id

es th
at "th

e 
court shall determ

ine the m
atter de novo and the burden 

is on the agency to sustain its action." 

A
ppellees insist, how

ever, that this subsection does 

not apply here. T
hey point to § 552 (b) w

hich states that 
"[t]h

is sectio
n
 d

o
es n

o
t ap

p
ly

 to
 m

atters" in
 n

in
e en

u
-

m
erated categories. A

ppellees contend that agency deter-
m

ination that the m
aterial sought falls w

ithin one of the 
nine exem

pted categories takes the case out of subsec-
tion (a) (3) and precludes the broad judicial review

 pro-
v
id

ed
 b

y
 th

at su
b
sectio

n
. T

h
ey

 assert th
at w

e are h
ere 

faced
 w

ith
 an

 ag
en

cy
 d

eterm
in

atio
n
 th

at th
e (b

) (1
) 

exem
ption applies. 

U
nquestionably the A

ct is aw
kw

ardly draw
n. H

ow
ever, 

in view
 of the legislative purpose to m

ake it easier for 
p
riv

ate citizen
s to

 secu
re G

o
v
ern

m
en

t in
fo

rm
atio

n
, it 

seem
s m

ost unlikely that it w
as intended to foreclose an 

(a) (3) judicial review
 of the circum

stances of exem
p-

tio
n
. R

ath
er it w

o
u
ld

 seem
 th

at (b
) w

as in
ten

d
ed

 to
 

sp
ecify

 th
e b

ases fo
r w

ith
h
o
ld

in
g
 u

n
d
er (a) (3

) an
d
 

th
at ju

d
icial rev

iew
 d

e n
o
v
o
 w

ith
 th

e b
u
rd

en
 o

f p
ro

o
f 

on the agency should be had as to w
hether the conditions 

of exem
ption in truth exist. * * * 

T
h
is b

ein
g
 so

, ap
p
ellan

t arg
u
es, th

e D
istrict C

o
u
rt 

should have taken the file for a determ
ination iv, cam

 era 
as to w

hether, under (b) (1) and the applicable execu-

tive standards, this file should, after tw
enty-four years, 
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th
e F

reed
o
m

 o
f In

fo
rm

atio
n
 A

ct is to
 acco

m
p
lish

 its 
"prim

ary purpose, i.e., 'to increase the citizen's access to 
governm

ent records.' "
8  T

h
is w

o
u
ld

 b
e ju

st as tru
e in

 a 

still be classified as "top secret" in the interests of the 
national defense or foreign policy 

H
ere w

e part com
pany w

ith appellant. 
S

ection (b) (1) is couched in term
s significantly dif-

ferent from
 the other exem

ptions. U
nder the others (w

ith 
the exception of the third) the very basis for the agency 
determ

ination—
the underlying factual contention—

is 
open to judicial review

. * * * U
nder (b) (1) this is not 

so. T
he function of determ

ining w
hether secrecy is re-

quired in the national interest is expressly assigned to 
the executive. T

he judicial inquiry is lim
ited to the ques-

ton w
hether an appropriate executive order has been 

m
ade as to the m

aterial in question. [F
ootnote om

itted; 
citations om

itted.] 
In this ease no E

xecutive order, and no m
atter of national 

defense or foreign policy, is asserted to be involved. F
urther, 

it is to be noted that in rem
anding in connection w

ith the ap-
plication of 5 U

.S
.C

. § 552(b) (5) exem
pting "inter-agency 

or intra-agency m
em

orandum
s or letters w

hich w
ould not be 

available by law
 to a party other than an agency in' litigation 

w
ith the agency", M

r. Justice W
hite in the E

nvironm
ental 

P
rotection A

gency case placed the burden of show
ing entitle-

m
ent to the (b) (5) exem

ption upon the G
overnm

ent. 

G
etm

an v. N
.L

.R
.B

., 450 F
.2d su

p
ra

 a
t 672, in w

hich 
Judge W

right quoted from
 Judge B

azelon's opinion in B
ris-

tol-M
yers. See P

hiladelphia N
ew

spapers, Inc. v. D
epartm

ent 
o
f H

 &
 U

.D
., 3

4
3
 F

. S
u
p
p
. 1

1
7
6
, 1

1
8
0
 (E

.D
. P

a. 1
9
7
2
) ; 

C
ow

les C
om

m
unications, Inc. v. D

epartm
ent of Justice, supra 

at 727. 
"F

or the great m
ajority of different records, the public as 

a w
hole has a right to know

 w
hat its G

overnm
ent is doing" 

(em
phasis supplied), S

enate R
eport at 5-6. A

nd see also the 
"conclusion" in H

ouse R
eport at 12: "A

 dem
ocratic society 

requires an inform
ed, intelligent electorate, and the intelli-

gence of lb.: electorate varies as the quantity and quality of its 
inform

ation varies. A
 danger signal to our dem

ocratic so- 

1.3 

ease in w
hich the public appetite for further inform

ation 
h
as b

een
 fu

lly
 m

et as it is in
 th

is case in
 w

h
ich

 th
e d

is-
clo

su
re so

u
g
h
t relates to

 a n
atio

n
al trag

ed
y
 co

n
cern

in
g
 

w
hich discussion and debate continue. 

T
his case is hereby rem

anded to the D
istrict C

ourt for 
fu

rth
er p

ro
ceed

in
g

s in
 acco

rd
an

ce w
ith

 th
is o

p
in

io
n

. If 
o
n
 rem

an
d
 th

e G
o
v
ern

m
en

t is fearfu
l th

at in
 o

rd
er to

 
satisfy its burden of proof, it w

ill of necessity disclose in-
form

ation, the revelation of w
hich w

ill cause the type of 
harm

 5 • U
.S

.C
. • § 552(b) (7) seeks to avoid, the D

istrict 
C

ourt w
ill alw

ays have the right, in its "inform
ed discre-

tion, good sense and fairness" ° to conduct the proceedings 
in such a w

ay, either by in cam
era inspection or otherw

ise, 
as to

 g
iv

e th
e G

o
v
ern

m
en

t th
e o

p
p
o
rtu

n
ity

 to
 m

eet its 
burden and at the sam

e tim
e to preserve such secrecy as 

is w
arranted." 

ciety in the U
nited S

tates is the fact that such a political tru-
ism

 needs repeating. * * *" 

° A
lderm

an v. U
nited S

tates, 394 U
.S

. 165, 185 (1969). 
io See 

M
.A

. S
chapiro &

 C
o. v. S

ecurities &
 E

xchange 
C

om
m

'sn, 339 F
. S

upp. 
supra at 469, in w

hich the C
ourt 

view
ed certain docum

ents in cam
era, and ordered inform

ation 
therein to be disclosed See also E

vans v. D
epartm

ent of T
rans-

portation, 446 F
.2d supra at 823; C

ow
les C

om
m

unications, 
Inc. v. D

epartm
ent of Justice, 325 F

. S
upp. supra at 727; cf. 

F
ish

er v
. R

en
eg

o
tiatio

n
 B

o
ard

, —
 F

.2
d

 —
 (D

.C
. C

ir. 
N

ovem
ber 10, 1972) ; G

rum
m

an A
ircraft E

ngineering C
orp. 

v. R
enegotiation B

oard, 425 F
.2d 578 (D

.C
. C

ir. 1970). T
he 

in cam
era inspection technique w

ould appear to accord w
ith a 

"w
orkable balance betw

een the right of the public to know
 

and the need of the G
overnm

ent to keep inform
ation in con-

fidence to the extent necessary w
ithout perm

itting indiscrim
-

inate secrecy." H
ouse R

eport at 6. B
u

t cf. F
rankel v. S

ecuri-
ties &

 E
xchange C

om
m

ission, supra, at n.6 herein. A
n
d
 see 

Judge O
akes' dissenting opinion therein and his references 

to in cam
era inspections in connection w

ith 5 U
.S.O

. § 552 (b) 
(4) • and (5). Frankel v. Securities &

 E
xchange C

om
m

ission, 
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D
A

N
A

H
E

R
., Senior C

ircuit Judge, dissenting:.  
Q

u
ite in

 k
eep

in
g
 w

ith
 o

u
r co

m
m

o
n
 p

u
rp

o
se co

rrectly
 

to decide the cases presented to us is the desire to achieve 

u
n

an
im

ity
 w

h
en

ev
er p

o
ssib

le, an
d

 I h
ad

 h
o

p
ed

 to
 g

ain
 

accep
tan

ce fo
r m

y
 ap

p
ro

ach
: T

h
at I n

o
w

 fin
d

 m
y

self 
differing from

 m
y esteem

ed colleagues causes m
e concern. 

T
o paraphrase Jefferson, a "decent respect" for the opin-

io
n
s o

f o
th

ers req
u
ires th

at I d
eclare th

e reaso
n
s fo

r m
y
 

doubts concerning the disposition they propose. 

T
h

is ap
p

ellan
t h

ad
 alleg

ed
 th

at h
e is a p

ro
fessio

n
al 

w
riter w

h
o
 h

ad
 p

u
b
lish

ed
 b

o
o
k
s 1  d

ealin
g
 w

ith
 p

o
litical 

assassinations. A
ppended to his com

plaint w
ere exhibits 

reflecting his correspondence over a four-year period w
ith 

th
e late D

irecto
r J. E

d
g
ar H

o
o

v
er o

f th
e F

ed
eral B

u
reau

 
of Investigation, form

er A
ttorney G

eneral R
am

sey C
lark, 

form
er A

ttorney G
eneral John M

itchell and the [present] 
A

ttorney G
eneral R

ichard K
leindienst. A

lso set out w
ere 

their replies either to the appellant or to his counsel. 

A
m

o
n
g
 th

e m
en

tio
n
ed

 ex
h
ib

its attach
ed

 to
 ap

p
ellan

t's 
co

m
p
lain

t w
as E

x
h
ib

it D
, ap

p
ellan

t's letter o
f , M

ay
 1

6
, 

1970, addressed to then D
eputy A

ttorney G
eneral K

lein-
d
ien

st, fro
m

 w
h
ich

 I q
u
o
te: 

460 F
.2d supra at 818. A

nd m
ost im

portantly see M
r. Justice 

W
hite's discussion of the use of the in. cam

era technique in
 

E
n

v
iro

n
m

en
tal P

ro
tectio

n
 A

g
en

cy
, et al. v

. M
in

k
, et al., 

su
p

ra, an
d
 h

is w
arn

in
g

 th
at th

at tech
n

iq
u

e is o
n

ly
 o

n
e o

f a 
n
u
m

b
er o

f p
o
ssib

le to
o
ls av

ailab
le to

 th
e D

istrict C
o
u
rt fo

r 
u
se in

 d
eterm

in
in

g
 w

h
eth

er th
e w

ith
h
o
ld

in
g
 o

f d
o
cu

m
en

ts 
sought under the F

reedom
 of Inform

ation A
ct is appropriate. 

*
 S

ittin
g

 b
y

 d
esig

n
atio

n
 p

u
rsu

an
t to

 2
8

 U
.S

.C
. §

 2
9

2
(c) 

(1970). 

1
  A

t argum
ent 

in
 th

e d
istrict co

u
rt ap

p
ellan

t's co
u

n
sel 

represented that appellant had published "four books on the 
K

en
n
ed

y
 assassin

atio
n
" w

ith
 a fifth

 o
n
 th

e w
ay

. 

1
5
 

W
ith regard to the spectographic analyses, if you are 

n
o
t aw

are o
f it, . . . I th

in
k
 y

o
u
 sh

o
u
ld

 k
n
o
w

 th
at if 

it d
o
es n

o
t ag

ree in
 th

e m
o
st m

in
u
te d

etail w
ith

 th
e 

in
terp

retatio
n

 p
u

t u
p

o
n

 it b
y

 th
e W

arren
 C

o
m

m
is-

sion, their R
eport is a fiction. 

W
ith

 reg
ard

 to
 th

e p
h

o
to

g
rap

h
 id

en
tified

 as F
B

I 
E

xhibit 60 requested in m
y letter of A

pril 22, 1970, 
ad

d
ressed

 to
 th

e A
tto

rn
ey

 G
en

eral, I p
ro

v
id

e th
is 

inform
ation and request: 
"T

h
is is a p

ictu
re o

f P
resid

en
t K

en
n
ed

y
's 

shirt. T
he shirt itself is w

ithheld from
 exam

ina-
tio

n
 an

d
 stu

d
y
 an

d
 an

y
 tak

in
g
 o

f p
ictu

res o
f it 

is prevented on the seem
ingly proper ground that 

neither the governm
ent nor his estate w

ant any 
u
n
d
ig

n
ified

 o
r sen

satio
n
al u

se o
f it. I h

av
e 

ex
p
lo

red
 th

is th
o
ro

u
g
h
ly

 w
ith

 th
e N

atio
n
al 

A
rch

iv
es an

d
 th

e rep
resen

tativ
e o

f th
e estate, 

verbally and in extensive correspondence. Ilow
- . 

ever, there is no use to w
hich the available pic-

tu
res can

 b
e p

u
t th

at is o
f an

y
 o

th
er n

atu
re, 

for they show
 nothing but his blood." 

T
he appellant's com

plaint in paragraph G
 had alleged 

th
at after th

e assassin
atio

n
 o

f P
resid

en
t K

en
n
ed

y
 o

n
 

N
ovem

ber 22, 1963, the F
ederal B

ureau of Investigation 

had spectrographically analyzed and com
pared the follow

-
ing item

s: 
a) th

e b
u
llet fo

u
n
d
 o

n
 th

e stretch
er o

f eith
er 

P
resid

en
t K

en
n
ed

y
 o

r G
o
v
ern

o
r Jo

h
n
 C

o
n
n
ally

 o
f 

T
ex

as (Id
en

tified
 as E

x
h
ib

it 3
9
9
 o

f th
e P

resid
en

t's 
C

om
m

ission on the A
ssassination of P

resident K
en-

n
ed

y
, h

ereafter referred
 to

 as th
e W

arren
 C

o
m

m
is-

sio
n
); 

b) b
u
llet frag

m
en

t fro
m

 fro
n
t seat cu

sh
io

n
 o

f th
e 

P
resident's lim

ousine; 
c) bullet fragm

ent from
 beside front seat; 

d) m
etal fragm

ents. from
 the P

resident .  h
e
a
d
; 

• c) 'm
etal fragm

ent from
 the arm

 or G
overnor C

on- 
nally; 	

• 
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f) 
three m

etal fragm
ents recovered from

 rear floor 
b

o
ard

 carp
et o

f lim
o

u
sin

e; 
g) m

etal scrap
in

g
s fro

m
 in

sid
e su

rface o
f w

in
d
-

shield of lim
ousine; and 

h) m
etal scrap

in
g

s fro
m

 cu
rb

 in
 D

ealey
 P

laza 
w

h
ich

 w
as stru

ck
 b

y
 b

u
llet o

r frag
m

en
t. 

A
p
p
ellan

t's co
m

p
lain

t in
 p

arag
rap

h
 1

7
 m

ad
e fu

rth
er 

reference to E
xhibit D

, the letter of M
ay 16, 1970, above 

m
en

tio
n
ed

, alleg
in

g
 th

at acco
m

p
an

y
in

g
 th

at letter w
as a 

com
pleted form

 D
.J. 118 ("R

equest for A
ccess to O

fficial 
R

eco
rd

s U
n

d
er 5

 U
.S

.C
. 5

5
2

(a) an
d

 2
8

 C
F

R
 P

art 1
6

") 
d
escrib

in
g
 th

e reco
rd

s so
u
g
h
t as - follow

s: 

"S
pectographic analysis of bullet, fragm

ents of bullet 
an

d
 o

th
er o

b
jects, in

clu
d
in

g
 g

arm
en

ts an
d
 p

art o
f 

v
eh

icle an
d
 cu

rb
sto

n
e said

 to
 h

av
e b

een
 stru

ck
 b

y
 

b
u
llet' an

d
/o

r frag
m

en
ts d

u
rin

g
 assassin

atio
n
 o

f 
P

resident K
ennedy and w

ounding of G
overnor C

on-
n

ally
. S

ee m
y

 letter o
f 5

/1
6

/7
0

. 

(S
ee E

xhibit D
 appended hereto.)" 

T
h
e D

ep
artm

en
t o

f Ju
stice, rely

in
g
 u

p
o
n
 5

 U
.S

.C
. 

§
5

5
2

(b
) (7

), rejected
 th

e ap
p

ellan
t's req

u
est ex

p
lain

in
g

 

th
e w

o
rk

 n
o
tes an

d
 raw

 an
aly

sis. d
ata o

n
 w

h
ich

 th
e 

resu
lts o

f th
e sp

ectro
g

rap
h
ic tests are b

ased
 are 

p
art o

f th
e in

v
estig

ativ
e files o

f th
e F

B
I an

d
 are 

sp
ecifically

 ex
em

p
ted

 fro
m

 p
u
b
lic d

isclo
su

re as in
-

vestigatory files com
piled for law

 enforcem
ent pur- 

p
o
ses. 5

 U
.S

.C
. §

5
5
2
(b

)(7
) . . . 

.3 	
• 

3  5 U
.S

.C
. § 552 (b) (7) as here pertinent reads: 

(b
) T

h
is sectio

n
 sh

all n
o
t ap

p
ly

 'to
 m

atters th
at are-

* 
(7

) in
v
estig

ato
ry

 files co
m

p
iled

 fo
r law

 en
-

forcem
ent purposes . . . . 

B
oth the appellant and the D

epartm
ent w

ere w
ell aw

are 
th

at th
e results of the spectrographic tests had been sub-

m
itted to the W

arren C
om

m
ission and that the appellant 

w
anted, not "results" but the analyses them

selves. " 	
• 
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P
resident K

ennedy w
as pronounced dead at 1:00 p.m

. 
o
n
 F

rid
ay

, N
o
v
em

b
er 2

2
, 1

9
6
3
. T

h
at d

ay
, at 2

:3
8
 p

.m
., 

L
y
n
d
o
n
 B

. Jo
h
n
so

n
 w

as sw
o
rn

 in
 as th

e th
irty

-six
th

 
P

resident of the U
nited S

tates and im
m

ediately by plane 
left T

exas for .W
ashington. 

D
irector H

oover testified before the W
arren C

om
m

is- 
S

ion that 	
• 

W
hen P

resident Johnson returned to W
ashington 

he com
m

unicated w
ith m

e w
ithin the first 24 hours 

and asked the B
ureau to pick up the investigation of 

the assassination because as you are aw
are, there is 

n
o
 fed

eral ju
risd

ictio
n
 fo

r su
ch

 an
 in

v
estig

atio
n
. It 

is not a F
ederal crim

e to kill or attack the P
resident 

or V
ice P

resident, or any of the continuity of officers 
w

ho w
ould succeed to the presidency. 

H
o
w

ev
er, th

e P
resid

en
t h

as a rig
h
t to

 req
u
est th

e 
B

u
reau

 to
 m

ak
e sp

ecial in
v
estig

atio
n
s, an

d
 in

 th
is 

instance he asked that this investigation be m
ade. I 

im
m

ediately assigned a. special force headed by the 
special .agent in charge at D

allas, T
exas, fo initiate 

th
e in

v
estig

atio
n
, an

d
 to

 g
et all d

etails an
d
 facts 

concerning it, w
hi ch w

e o
b
tain

ed
, an

d
 th

en
 p

rep
ared

 
• a, repart.w

hich w
e subm

itted to the A
ttorney G

eneral 
fo

r tran
sm

issio
n

 to
 th

e P
resid

en
t. H

earin
g

s b
efo

re 
the W

arren.  C
om

M
issiO

n; V
ol.- 5, page 98. 

C
learly

 th
e P

resid
en

t co
n
tem

p
lated

 co
llab

o
ratio

n
 w

ith
 

T
exas authorities by representatives of the S

ecret S
ervice 

and of the F
ederal B

ureau of Investigation, looking to the 
early

 ap
p
reh

en
sio

n
 an

d
 u

ltim
ately

 th
e co

n
v
ictio

n
 o

f th
e 

perpetrator of the crim
e. 

S
peedily it w

as developed that the rifle from
 w

hich the 
assassin's.bullets had been fired had been shipped to one 
L

ee H
arv

ey
 .O

sw
ald

. O
sw

ald
 w

as p
laced

 u
n
d
er arrest 

an
d
 ch

arg
ed

 w
ith

 th
e co

m
m

issio
n
 o

f th
e crim

e. S
o
n
ic 

forty-eight hours later w
hile in the custody of the D

allas 
P

olice D
epartm

ent, O
sw

ald w
as fatally shot by one Jack 
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R
u
b
y
 in

 fu
ll 

v
iew

 o
f a h

o
rrified

 n
atio

n
al telev

isio
n
 

audience. 

T
hereafter, P

resident Johnson on N
ovem

ber 30, 1963, 
issued E

xecutive O
rder N

o. 11130, 28 F
ed. R

eg. 12789 
(1963), appointing a S

pecial C
om

m
ission under the C

hair-
m

anship of the C
hief Justice of the U

nited S
tates. (H

ere-
inafter, the W

arren C
om

m
ission, or C

om
m

ission). T
he 

C
om

m
ission w

as directed 
to exam

ine the evidence developed by the F
ederal 

B
ureau of Investigation and any additional evidence 

that m
ay hereafter com

e to light or be uncovered by 
fed

eral o
r state au

th
o
rities; to

 m
ak

e su
ch

 fu
rth

er 
investigation as the C

om
m

ission finds desirable; to 
evaluate all the facts and circum

stances surrounding 
such assassination, including the subsequent violent 
death of the m

an C
harged w

ith the assassination, and 
to

 rep
o
rt to

 m
e [P

resid
en

t Jo
h
n
so

n
] its fin

d
in

g
s 

and conclusions. 
*
 *

 *
 *

 *
 *

*
 
a
 *

*
 

A
ll E

x
ecu

tiv
e d

ep
artm

en
ts an

d
 ag

en
cies are d

i-
rected to furnish the C

om
m

ission
4  w

ith such facili-
ties, services and cooperation as it m

ay request fro
m

 
tim

e to tim
e. 

L
yndon B

. Johnson 

T
he P

resident's C
om

m
ission on the A

ssassination of 
P

resid
en

t Jo
h

n
 F

. K
en

n
ed

y
 in

 th
e F

o
rew

o
rd

 o
f its 

R
eport, xii, states 

T
he scope and detail of the investigative effort by 

the F
ederal and S

tate agencies are suggested in part 
by statistics from

 the F
ederal B

ureau of Investiga-
tion and the S

ecret S
ervice. Im

m
ediately after the 

assassination m
ore than 80 additional F

B
I personnel 

w
ere transferred to the D

allas office on a tem
porary 

b
asis to

 assist in
 th

e in
v

estig
atio

n
. .B

eg
in

n
in

g
 N

o
- 

4  P
ublic L

aw
 88-202, approved D

ecem
ber 13, 1963 author-

ized the C
om

m
ission to require the attendance of w

itnesses 
and the production of evidence.  
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vem
ber 22, 1963, the F

ederal B
ureau of Investigation 

conducted approxim
ately 25,000 interview

s and rein-
terv

iew
s o

f p
erso

n
s h

av
in

g
 in

fo
rm

atio
n
 o

f p
o
ssib

le 
relevance to the investigation and by S

eptem
ber 11, 

1964, subm
itted over 2,300 reports totaling approxi-

m
ately 25,400 pages to the C

om
m

ission. D
uring the 

sam
e-  p

erio
d
 th

e S
ecret S

erv
ice co

n
d
u
cted

 ap
p
ro

x
i-

m
ately

 1
,5

5
0
 in

terv
iew

s an
d
 su

b
m

itted
 8

0
0
 rep

o
rts 

totaling som
e 4,600 pages. 

T
he appellant had argued that the m

aterials he sought 
could not have been part of investigatory files "com

piled 
for law

 enforcem
ent purposes" since in 1.963 there had 

been no statute denouncing as a federal crim
e, the assas-

sin
atio

n
 o

f a p
resid

en
t. 5  H

e th
u
s co

n
ten

d
ed

 th
at h

e "is 
entitled to the sought m

aterial as a m
atter of law

 and not 
as a m

atter o
f g

race." 

It is m
y

 v
iew

 th
at (1

) th
e d

istrict ju
d

g
e co

rrectly
 p

er-
ceiv

ed
 th

at th
e m

aterials h
ere so

u
g
h
t w

ere p
art o

f an
 

in
v

estig
ato

ry
 file w

h
ich

 h
ad

 b
een

 co
m

p
iled

 fo
r law

 en
-

forcem
ent purposes, and (2) such m

aterials w
ere specif-

ically exem
pted from

 disclosure by the express language 
of the statute. (S

ee note 3, supra.) 

I resp
ectfu

lly
 su

g
g
est th

at th
e d

o
cu

m
en

ts I h
av

e set 
forth dem

onstrate beyond peradventure that an investiga-
tio

n
 h

ad
 b

een
 in

au
g

u
rated

 b
y

 d
irectio

n
 o

f P
resid

en
t 

Johnson, that it w
ent forw

ard im
m

ediately under D
irector 

H
oover and attained a scope and w

ealth of detail by the 
F

ed
eral B

u
reau

 o
f In

v
estig

atio
n
 an

d
 o

th
er ag

en
cies, 

u
n
eq

u
alled

 w
ith

in
 th

e k
n
o
w

led
g
e o

f m
o
st o

f u
s. T

h
u
s, 

there becam
e available an investigatory file w

hich uniquely 
had been com

piled for law
 enforcem

ent purposes, and the 
evidence so collected w

as specifically exem
pted from

 dis-
clo

su
re as h

ad
 b

een
 co

n
tem

p
lated

 b
y

 C
o

n
g

ress. T
h

at 
exem

ption applies to this very m
inute and com

ports fully 
w

ith the C
ongressional intent. 

B
ut see 18 U

.S.C
. § 1751, P.L

.•39-141, A
ugust 28, 1965. 
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S
en

ate R
ep

o
rt 8

1
3
, 8

9
th

 C
o
n
g
., 1

st S
ess., 3

 (1
9
6
5
) to

 
accom

pany the proposed legislation explained: 
It is also

 n
ecessary

 fo
r th

e v
ery

 o
p

eratio
n

 o
f o

u
r 

g
o
v
ern

m
en

t to
 allo

w
 it to

 k
eep

 co
n
fid

en
tial certain

 
m

aterial such as the investigatory files of the F
ederal 

B
ureau of. Investigation, 

as n
o
ted

 in
 F

ritnhel v. Securitiesi.and E
xchange C

om
m

is-
sion., 400 F

.2d 813, 817 (2 C
ir. 1972) ; E

vans v. D
epartm

ent 
of T

ransportation of U
nited States, 446 F.2d 821, 824,-note 

1
, (5

 C
ir. 1

9
7

1
), cert. denied 

405 U
.S

. 918 (1972) ; cf. 
N

.L
.R

.B
. v. C

lem
ent B

rothers C
o., 407 F

.2d 1027 (5 C
ir. 

1969), and C
ow

les C
om

m
unications, Inc. v. D

epartm
ent of 

Justice, 325 F
. S

upp. 726 (D
.N

.D
. C

alif. 1971). S
ee also 

E
P

A
 v

. M
IN

K
, —

U
.S

. —
, note 6, (Jan. 22, 1973). 

T
o m

e, it is unthinkable that the crim
inal investigatory 

files o
f th

e F
ed

eral B
u
reau

 o
f In

v
estig

atio
n
 are to

 b
e 

throw
n open to the rum

m
aging w

riters of som
e television 

crim
e series, or, a

t th
e in

sta
n

ce o
f so

m
e "p

a
rty" o

f th
e 

street, th
at a co

u
rt m

ay
 b

y
 o

rd
er im

p
o

se a b
u

rd
en

 u
p

o
n

. 
th

e D
ep

artm
en

t o
f Ju

stice to
 ju

stify
 to

 so
m

e ju
d

g
e th

e 
reasons for E

xecutive action involving G
overnm

ent policy 
in the area here involved. 

In this respect I deem
 it fundam

ental that the A
ttorney 

G
eneral in m

yriad situations m
ust exercise the discretion 

co
n

ferred
 u

p
o

n
 h

im
 b

y
 law

. H
e m

u
st d

ecid
e w

h
eth

er to
 

prosecute or not. H
e m

ust decide w
hom

 to prosecute. H
e 

m
ust decide w

hen to prosecute. H
e m

ust evaluate the evi-
dence necessary to an inform

ed judgm
ent. W

e ourselves 
h

av
e m

ad
e it clear : 

It is w
ell settled

 th
at th

e q
u
estio

n
 o

f w
h
eth

er an
d
 

w
h
en

 p
ro

secu
tio

n
 is to

 b
e in

stitu
ted

 is w
ith

in
 th

e 
discretion of the A

ttorney G
eneral (citing eases).° 

° P
ow

ell v. K
atzenbach, 123 U

.S
.A

pp.D
.C

. 250, 359 F
.2d 

234 (1965), cert. denied, 384 U
.S

. 906 (1966): F
or various 

instances presenting discretionary problem
s, 

ace . P
ugach 

v. K
lein, 193 F

.S
upp. 630, 634-635.  (S

.D
.N

.Y
. 1961). 	

• 
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• A
s I read

 th
e b

ack
g

ro
u

n
d

 7  fo
r th

e leg
islatio

n
 h

ere 
under consideration, I perceive no evidence of a C

ongres-
sio

n
al in

ten
t th

at th
e files o

f a D
illin

g
er, o

r o
f crim

in
al 

h
u

n
d

red
s lik

e h
im

, are to
 b

e su
b

ject to
 a ju

d
icial o

rd
er 

fo
r d

isclo
su

re. In
 th

is area w
e m

ay
 n

o
te th

at fo
r th

e 
fiscal year 1972, the F

B
I developed m

ore than 345,000 
item

s of crim
inal intelligence w

hich w
ere dissem

inated to 
o

th
er F

ed
eral, state an

d
 lo

cal ag
en

cies en
g

ag
ed

 in
 law

 
enforcem

ent. M
ore than 495,000 exam

inations of evidence 
w

ere conducted by the F
B

I laboratory to be subm
itted to 

law
 enforcem

ent agencies. O
rganized crim

e investigations 
ran

g
ed

 th
ro

u
g
h
o
u
t th

e n
atio

n
, fo

r ex
am

p
le, in

v
o
lv

in
g
 

in
terstate g

am
b

lin
g

 an
d

 in
terstate tran

sp
o

rtatio
n

 o
f se-

cu
rities o

b
tain

ed
 b

y
 frau

d
, n

o
t to

 m
en

tio
n

 o
th

er fed
eral 

crim
es. T

ens of thousands of item
s of crim

inal intelligence 
w

ere o
th

erw
ise d

ev
elo

p
ed

 b
y

 th
e F

B
I.' C

an
 it b

e th
at 

w
here the A

ttorney G
eneral decides no prosecution is to be 

had, the B
ureau files are to be subject to court review

? 

N
or do w

e have a sem
blance of a genuine issue of m

ate-
rial fact, fo

r th
e reco

rd
 b

efo
re u

s is clear as a b
ell an

d
 

there is no need for rem
and.° 

7  See, in part, references in footnote 1, G
etm

an v. N
ational 

L
abor R

elations B
oard, 146 U

.S. A
pp. D

.C
. 209, 450 F.2d 670 

(1970). 

8  A
nnual R

eport of the F
ederal B

ureau of Investigation for 
1972. 

I dare say neither the A
ttorney G

eneral nor the F
ederal 

B
ureau of Investigation m

ust m
eet any burden of proof 

respecting non-disclosure for the sim
ple reason that C

on-
gress itself has exem

pted such files. I believe there is no 
basis w

hatever for a rem
and in this case. 

9  A
s Judge F

ahy w
rote in Irons v. S

chuyler, 	
U

.S.A
pp. 

D
.C

. —
, 465 F

.2d 608, 613 (1972), cert. denied, —
 U

.S. 
—

, (D
ec. 18, 1972) : 

"A
ssum

ing that the court granted the m
otion to dis- 
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I su
g
g
est in

 an
y
 ev

en
t th

at 5
 U

.S
.C

. §
 5

5
2
(a) h

as n
o
 

bearing w
hatever on our problem

, and as to the situation 
p

ro
ffered

 b
y

 th
e co

m
p

lain
t, su

b
sectio

n
 (a) (3

) h
as co

n
-

ferred
 n

o
 ju

risd
ictio

n
 o

n
 th

e d
istrict co

u
rt. I am

 satisfied
 

th
at th

e d
istrict ju

d
g

e w
as rig

h
t, an

d
 p

erceiv
in

g
 th

at th
e . 

m
aterials here sought w

ere included am
ong investigatory 

files com
piled for law

 enforcem
ent purposes, his ruling on 

th
is p

h
ase w

as g
o

v
ern

ed
 b

y
 S

ectio
n

 5
5

2
(b

) (7
). 

II 

O
ne m

ight reasonably suppose that not even a dedicated 
sensation-seeker w

ould have claim
ed the right to com

pel 
th

e. K
en

n
ed

y
 E

state o
r th

e K
en

n
ed

y
 fam

ily
 to

 tu
rn

 o
v
er 

for inspection portions of the body 1°  of the late P
resident, 

o
r h

is p
erso

n
al p

ro
p
erty

 o
r th

e clo
th

in
g
 h

e h
ad

 w
o
rn

 
N

o
v
em

b
er 2

2
, 1

9
6
3
. Y

et th
e p

u
b
lic-m

in
d
ed

n
ess o

f th
e 

fam
ily w

as revealed in T
he N

ew
 Y

ork T
im

es of January 
6
, 1

9
6
S

 w
h
en

 fo
r th

e first tim
e th

e tex
t o

f a letter w
as 

disclosed. T
hat letter, dated O

ctober 29, 1966, set forth an 

m
iss on the basis of insufficiency 

o
f
 the allegations of 

the com
plaint, w

e think the court w
as justified in doing 

so
. It ap

p
ears, h

o
w

ev
er, th

at th
e co

u
rt p

ro
b

ab
ly

 relied
 

u
p
o

n
 d

ata n
o
t lim

ited
 to

 th
e alleg

atio
n
s p

ro
p
erly

 co
n
-

sid
e
re

d
 o

n
 a

 m
o
tio

n
 to

 d
ism

iss. If so
, th

is to
 w

a
s 

justified because the m
otion to dism

iss w
as joined w

ith 
a m

o
tio

n
 fo

r su
m

m
ary

 ju
d
g

m
en

t. T
h

e actio
n
 o

f th
e 

co
u
rt m

ay
 fairly

 b
e co

n
stru

ed
 as a g

ran
t o

f th
e latter 

m
o

tio
n

 as w
arran

ted
 b

y
 th

e law
 as ap

p
lied

 to
 th

e facts 
w

h
ich

 p
resen

t n
o

 m
aterial factu

al issu
e p

reclu
d

in
g

 th
e 

grant of sum
m

ary judgm
ent." 

See C
arter v. S

tanton, 405 U
.S

. 669 (1972), and D
onofrio 

v
. C

am
p
, —

 U
.S

.A
p
p
.D

.C
. 	

—
 F

.2
d
 —

 (O
c
t. 1

8
, 

1972). 

10  T
he 

N
ew

 Y
o
rk

 T
im

es o
f A

u
g
u
st 2

7
, 1

9
7

2
 rep

o
rted

 in
 

so
m

e d
etail th

at o
n

e said
 to

 b
e a p

ath
o
lo

g
ist w

as seek
in

g
 

access to
 a p

o
rtio

n
 o

f th
e m

u
rd

ered
 P

resid
en

t's b
rain

.  
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agreem
ent11  b

etw
een

 L
aw

so
n

 B
. K

n
o

tt, Jr., A
d

m
in

istra-
tor of G

eneral S
ervices, and B

urke M
arshall, E

sq., acting 
on behalf of the E

xecutors of the E
state of John F

. K
en- 

nedy. 
T

h
e tex

t o
f th

e letter ag
reem

en
t as rep

o
rted

 b
y

 th
e 

T
im

es read
s in

 p
art: 

T
h
e fam

ily
 o

f th
e late P

resid
en

t Jo
h
n
 F

. K
en

n
ed

y
 

shares the concern of the G
overnm

ent of the U
nited 

S
tates that the personal effects of the late P

resident 
w

hich w
ere gathered as evidence by the P

resident's 
C

om
m

ission on the A
ssassination of P

resident K
en-

nedy, as w
ell as certain other m

aterials relating to the 
assassination, should be deposited, safeguarded and 
p
reserv

ed
 in

 th
e A

rch
iv

es o
f th

e U
n
ited

 S
tates as 

m
aterials o

f h
isto

rical im
p
o
rtan

ce. T
h
e fam

ily
 

desires to prevent the undignified or sensational use 
o
f th

ese m
aterials (su

ch
 as p

u
b
lic d

isp
lay

) o
r an

y
 

other use w
hich w

ould tend in any w
ay to dishonor 

th
e m

em
o
ry

 o
f th

e late P
resid

en
t o

r cau
se u

n
n
eces-

sary grief or suffering to the m
em

bers of his fam
ily 

and those closely associated w
ith him

. W
e know

 the 
G

overnm
ent respects these desires. 

T
he agreem

ent further provided for am
endm

ent, m
odi-

ficatio
n

 o
r term

in
atio

n
 o

n
ly

 b
y

 w
ritten

 co
n

sen
t o

f th
e 

A
d
m

in
istrato

r an
d
 th

e K
en

n
ed

y
 fam

ily
, w

ith
 au

th
o
rity

 
reposed in the A

dm
inistrator to im

pose such other restric-
tio

n
s o

n
 access to

 an
d
 in

sp
ectio

n
 o

f th
e m

aterials as h
e 

m
ight deem

 necessary and appropriate. 12  

11  See 4
4
 U

.S
.C

. §
 2

1
0

7
 w

h
ich

 p
ro

v
id

es th
at th

e A
d

m
in

-
istrato

r o
f G

en
eral S

erv
ices, in

 th
e p

u
b
lic in

terest, m
ay

 
accep

t fo
r d

ep
o
sit h

isto
rical m

aterials o
f a P

resid
en

t o
r 

fo
rm

er P
resid

en
t o

f th
e 'U

n
ited

 S
tates "su

b
ject to

 restric-
tions agreeable to the. A

dm
inistrator as to

 th
eir u

se." 
A

dditionally, 44 U
.S

.C
. § 2108(c) provides that accepted 

h
isto

rical m
aterials are su

b
ject' to

 restrictio
n
s stated

 in
 

w
ritin

g
 b

y
 th

e d
o
n
o
rs, in

clu
d
in

g
 a restrictio

n
 th

at th
ey

 b
e 

kept in a P
residential archival depository. 

12  F
u

rth
er d

etailed
 co

n
d

itio
n

s an
d

 restrictio
n

s relatin
g

 to
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M
ean

w
h
ile, C

o
n
g
ress h

ad
 n

o
t b

een
 id

le. In
 su

p
p
o
rt 

of H
.R

. 9545, w
hich becam

e P
ublic L

aw
 89-318,. approved 

N
o
v
em

b
er 2

, 1
9
6
5
, th

e H
o
u
se co

n
sid

ered
 its H

. R
ep

o
rt 

813. T
hen pending legislation w

as described as "vital and 
needed prom

ptly." is 
• 

T
he S

enate•„R
eport N

o. 851 filed in due course by the 
Ju

d
iciary

 C
o
m

m
ittee n

o
ted

 th
at th

e "n
atio

n
al in

terest” 
"req

u
ires" th

at th
e A

tto
rn

ey
 G

en
eral b

e in
 p

o
sitio

n
 to

 
d
eterm

in
e th

at an
y
 o

f th
e critical ex

h
ib

its co
n
sid

ered
 b

y
 

the W
arren C

om
m

ission be acquired and be perm
anently 

retain
ed

 b
y
 th

e U
n
ited

 S
tates. 

S
uch references are here pertinent as w

e- read N
ichols 

v. U
nited States, 325 F

. S
upp. 130, 135,•136 (D

. K
an. 1971), 

w
h
ere th

e d
istrict ju

d
g
e lists th

e assassin
atio

n
 m

aterial 

access to the transferred m
aterials m

ay be seen from
 the 

letter itself, P
ub. D

oc. E
xhibit A

, W
arren C

om
m

ission for 
A

ssassination, N
ational A

rchives R
ecord G

roup 272. 
See, generally, regulations for the use of donated historical 

m
aterials, 41 C

F
R

 P
art 105-61, w

ith provision that public use 
of such m

aterials is subject to all conditions specified by the 
donor or by the A

rchivist of the U
nited S

tates (41 C
F

R
 105-

61.202). M
ore specifically, the A

rchivist has published guide-
lines for review

 of m
aterials subm

itted to the P
resident's 

C
om

m
ission on the A

ssassination of P
resident K

ennedy. 
See 

N
ational A

rchives R
ecord G

roup 272. 
13  O

ne private party had previously sought possession of 
the assassination w

eapon utilized by O
sw

ald. 
See 

U
nited 

States v. O
ne 6.5 m

m
. M

annlicher-C
arcano M

ilitary R
. 250 F. 

S
upp. 410 (N

.D
.T

ex. 1966), w
ith its detailed stipulation of 

facts as to the O
sw

ald w
eapons and w

ith references to the 
S

enate and H
ouse R

eports concerning P
.L

. 89-318. 
A

nd see 
the sam

e case on appeal w
here the F

ifth C
ircuit in 1969, 

4
0
6
 F

.2
d
 1

1
7
0
, to

o
k
 n

o
te th

at th
e A

tto
rn

ey
 G

en
eral o

n
 

N
o
v
em

b
er 1

, 1
9
6
6
 h

ad
 p

u
b
lish

ed
 h

is d
eterm

in
atio

n
 th

at 
item

s co
n
sid

ered
 b

y
 th

e W
arren

 C
o
m

m
issio

n
 sh

o
u
ld

 b
e 

acquired by the U
nited S

tates. 
See 

S
ectio

n
 2

(a) o
f P

.L
. 

89-318.  

25 

the plaintiff had sought including the O
sw

ald rifle, certain 
am

m
unition, the coat and the shirt w

orn by the P
resident 

at the tim
e of the assassination, a bullet found at the hos-

p
ital, em

p
ty

 cartrid
g
e cases, m

etal frag
m

en
ts fro

m
 th

e 
w

rist o
f O

o
v
ern

o
r C

o
n
n
ally

, m
etal frag

m
en

ts fro
m

 th
e 

brain of the late P
resident, and various other item

s com
-

parable to or including the sort of m
aterial our appellant 

had here dem
anded." O

n appeal, N
ichols v. U

nited States, 
4
6
0
 F

.2
d
 6

7
1
, th

e T
en

th
 C

ircu
it affirm

ed
 th

e su
m

m
ary

 
ju

d
g
m

en
t w

h
ich

 h
ad

 b
een

 en
tered

 in
 th

e d
istrict co

u
rt. 

C
h
ief Ju

d
g
e L

ew
is co

n
clu

d
ed

 th
at th

e req
u
ested

 item
s 

fell w
ithin the purview

 of 5 U
.S

.C
. § 552(b) (3) and con-

stituted m
atter w

hich had been "specifically exem
pted from

 
disclosure by statute." R

elying upon P
.L

. 89-318, supra, 
the court deem

ed the rules and regulations of the A
rchivist 

to have been clearly w
ithin the scope of the C

ongressional 
g
ran

t o
f au

th
o
rity

. 

B
efore the S

uprem
e C

ourt, the S
olicitor G

eneral relied 
u
p
o
n
 th

e o
p
in

io
n
 o

f th
e C

o
u
rt o

f A
p
p
eals. O

n
 b

rief 15  
h
e stated

 
T

h
e co

u
rt n

o
ted

 th
at th

e m
aterials req

u
ested

 w
ere 

acq
u
ired

 eith
er u

n
d
er th

e au
th

o
rity

 o
f P

u
b
lic L

aw
 

89-318, 79 S
tat. 1185, relating to the acquisition of 

W
arren

 C
o
m

m
issio

n
 ex

h
ib

its, o
r u

n
d
er 4

4
 U

.S
.C

. 
2107, 2108(c) . . . . 

T
h
e S

u
p
rem

e C
o
u
rt d

en
ied

 certio
rari, —

 U
.S

. —
, 

(O
ctober 24, 1972, 41 U

.S
.L

.W
. 3223). 

T
h
at is g

o
o
d
 en

o
u
g
h
 fo

r m
e, an

d
 I see w

ith
in

 th
e 

am
bit of the concern of the various courts w

hich consid-
ered N

ichols, am
ple precedent for our affirm

ance of the 
actio

n
 o

f C
h
ief Ju

d
g
e S

irica in
 th

e in
stan

t case.. 

14  See our n. 2, supra. 
' S

ee brief for the U
nited S

tates in N
ichols v. U

nited 
S

tates, S
uprem

e C
ourt N

o. 72- 210, O
ctober T

erm
, 1972. 
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T
he opening paragraph of the C

oM
m

ission's R
eport to 

the P
resident read, in part: 

T
h
e assassin

atio
n
 o

f Jo
h
n
 F

itzg
erald

 K
en

n
ed

y
 o

n
 

N
ovem

ber 22, 1963, w
as a cruel and shocking act of 

violence directed against a m
an, a fam

ily, a nation, 
an

d
 ag

ain
st all m

an
ld

n
d
. A

 y
o
u
n
g
 an

d
 v

ig
o
ro

u
s 

leader w
hose years of public and private life stretched 

before him
 w

as the victim
 of the fourth P

residential 
assassination in the history of a country dedicated to 
the concepts of reasoned argum

ent and peaceful polit-
ical change." 

I suggest that w
hether under 5 U

.S
.C

. § 552(b) (7), P
art 

I hereof, or under § 552(b) (3), specifically exem
pting 

fro
m

 d
isclo

su
re b

y
 statu

te th
e m

aterials ap
p
ellan

t h
ad

 

sought, P
art II hereof, the law

, as to the issue before us, 

forfends against this appellant's proposed further inquiry 

into the assassination of P
resident K

ennedy. 

R
E

Q
U

IE
S

C
A

T
 IN

 P
A

C
E

. 

I w
ould affirm

 the judgm
ent of the district court. 

"
 R

eport of the President's C
om

m
ission, C

hapter I, page 1. 


