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., slon’s report on the assassination
of President John F. Kennedy would
do well to bear in mind the bard who

- wrote: “As you go on through life,

brother, /Whatever be your goal—
upon the donut/And

against the background of the Com-
mission’s ' peculiar nature and ‘the
possible alternatives to the onnclu—

sions it reached.

° If -President ' Kennedy lw.d been
killed by a disease, it would have been

" natural to call in the medical profes-

sion to clear up any mystery about its

nature. Bince he died by assassina-

tion, which is a crime, lawyers were

eal!edupontoa.rrlveatthetmthot

"But the parallel is not exact.’Doc-

tors are trained to discover medical |

truth, while lawyers are trained in

" expounding a point of view, (The best
- ones can believe passionately in every '

client’s casé, including the cases of
great rascals.) Their ‘truth - finding

genius is not individual, it is institu.

tional — the adversary system -— and
the record of Congressional investi-

skilled lawyers and legal tnpplngs

" does not producs truth.

Yet when President Lyndon B.

expose  the truth and settle doubts
about the assassination, and with no
precedents to guide him, he turned
instinctively to lawyers and the law.

He appointed the nation’s most dis-

tinguished jurist, Chief Justice Earl
Warren, to direct a commission of six
leading citizens—all lawyers. In turn,

. the Commission retained J. Lee Ran-

kin, a former U.8. Solicitor General, -
and a staff of 22 lawyers, nicely bal-
anced between a few leading private
attorneys (to give the staff prestige)

and a number of top-ranked recent

- gating committees has long since
. established that the mere presence of

 Johnson was faced with the need to

or before the Commission members
2 -themselves somewhat as in a court- ;
- room. The result was a verbatim rec- |

law graduates (todomostofthe:
work). :
They naturally adopted a forensic

_method. The witnesses and physical

evidence were marshaled so that the
story would unfold in a trial-ike
manner, with witnesses responding to
questions and submitting exhibits for
the record. Testimony was taken i
either in deposition form by the staff
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ord of 522 witnesses' testimony (94
of these witnesses testified before the
Commission), which filled 26 volumes
when published and read reassuringly
like a trial transcript. Basing their
findings on this evidence,  the Com-

" mission issued its 816 - page report,
which documented in impressive detail

thestoryofl.eeﬂarwyOswa.ld’s
crime.

" The report was an immediate pop- -

ular success. It was persuasive, its
conclusion that Oswald acted alone
stilled the conspiracy rumors, and it
came out before the November, 1964,
Presidential election.

Because the Warren Commission
had been a body apart In Amer-
ican legal history, . this _success
inspired praise for the commission
idea itself as a means of determining
the truth in unusual clmmnxtgnow.
Artliur L. Goodhart, the noted au-
.thority on British and American law,
compared it favorably with the Brit-
ish Royal Commission system and
suggested that “a new and more

satisfactory system of investigation

has been found than ever existed in
the past” The American Bar Asso-
ciation Journal carried an article
pointing out that the Commission was
able to get far more information on
Oswald than a trial would have pro-
duced because court rules would have
precludedMsrimOswaldfromtesﬂ
tying against her husband. Some ob-
servers were so impressed with this

" that they suggested substituting a

Warren Commission type of proce-
dure for trials in certain cases..

In fact, Marina Oswald’s testimony
was one of the most troubling aspects
of the Commission’s investigation.
She was questioned at length several
“times, yet as the investigation pro-



gregsed, she continued to volunteer
new and important information about
her husband. It did not appear that
she wished to mislead the Commis-
sion, but rather the opposite — she
seemed too anxious to say what she
thought the Commission wanted to
hear. When she finally appeared be-
fore the Commission itself, her testi-
mony wWas 80 contradictory that onme
staff attorney threatened to quit un-
less the Commission called her back.
When it did, she changed her story
on several points.

THEB.E arises here an important
fact about the Commission—it resem-
bled a court, but its procedures lacked
the crucial elements of a trial. There
was no opposing counsel to cross-ex-
amine the witnesses; there was no
division of function between investi-
gator, attorney, judge and jury; there
was no impending appellate review.

Thesg were a few of the shortcom-
ings that seem .to have impressed
Edward Jay Epstein as he studied the
workings of the Commission for his
Master’s thesis in government at Cor-
nell. As he delved deeper, he also
concluded that the commission mem-
bers themselves did not devote enough
time to their study, that the use of
F.B.I men and Secret Service agents
as investigators tended to perpetuate
established theories, and that the re-

port was hastily issued to meet the
election deadline. '
Finally, Mr. Epstein found evidence
that led him to doubt the essential -
premise of the Warren report — that
Oswald acted alone. On Jan. 27 the
staff had seen for the first time the
remarkable color film sequence of the
assassination taken by an amateur
photographer. It showed that the
maximum time that could have
elapsed between the first hits of Pres-
ident Kennedy and Governor Connally
was only 1.8 seconds. Tests showed
that Oswald’s bolt-action rifle could
not fire two rounds in less than 23
seconds, not including aiming time.
This necessitated the “single bullet”
theory, because, as one staff lawyer
told Mr. Epstein, “To say that they

were hit by separate bullets is synon-

ymous with saying that there were
two assassins.” -

According to the written report of
the autopsy performed at Bethesda
Naval Hospital on the night of the

Washington, Nov. 24, 1963.



first bullet struck

on the back of the neck, passed
without striking -nymwﬂ:

‘or major muscles, and came

front of his throat. Ballistics tests

nhoweditcouldhnvel:cmnedmuth

velocity to cause the injuries to Gov-

ernor Connally, However, Mr. Epstein

found in the National Archives two

F.BIL reports,

struck President Kennedy in the right

shoulder and did not exit at the front.

They do mot say upon what evidence

Mr. Epstein analyzes the other evi-
dence (perhaps the most damaging,
and X-rays of the

testified, are reportedly being held by

‘the Secret Service and have ‘mever

been released) (Continwed on Page 2) .

S~

- (Continwed from Page 3) .-

‘and’ concludes that the F.B.L
statement is right. He views
the contradictory autopsy re-:.
port in the Warren Report as
* “political truth” —a deliberate

But the Warren Commission
had to do better, Beyond prov-
ing that Oswald did it, it had a _
responsibility to look at the -
available evidence and conclude -
whether or not he acted alone.
Furthermore, its task was not

fraud, although he does not use" gnly to find the truth, but to
the word—to conform to the .. he seen to have found the truth.
single - assassin hypothesis to- i i

which the Commission had
somehow become  inextricably
‘. 'This point is also made in his
."own book by Hardld Weisberg,

8 painstaking investigator who
“‘formerly worked for the Senate- ::
- Civil Liberties Subcommittee. *
" 'But Mr. Weisherg cites so many .

flaws in the Warren Report, that |

the impact of the F.B.I. contra-
. diction 18 lost. In fact, Mr.
Weisberg questions so many
points made by the report that
the effect is blunted—it is diffi-
. cult to believe that any institu-
tion could be as inept, careless,
wrong or venal as he implies.
Rather, the reader is impressed
with the elusivemess of truth
and the possibility that the

death, may be inexplicable. ...

ren Commission. If Lee Harvey

nobody would have expected the
prosecution to marshal a case

plained all motives and fore-
closed all possibilities. It would

Oswald killed the President, and
if some embarrassing loose ends
remained, the jury’s verdict
~would have obscured them.

assassination, given Oswald's

the actions of a court a.nd.t.he:»
much greater task of the War-:

Oswald had lived to stana trial, -

have been enough to prove be-. .
yond a reasonable doubt that .

Of course, the “single bullet”
. theory is porous—but no other
- explanation makes any sense.
:I¢ another assassin fired from
- the Dallas Sechool Book Depos- '
#.. ftory, he and his rifle came and
went without leaving a shred of
" evidence that the Warren Com-
mission could cite to support a ™
conspiracy theory. In failing to
-~ take this into account, and in
concluding that the Commission
must therefore have prostituted
itself for some dark politicat
.: purpose, the authors detract
" from their disclosures that the
Commission 'was subject to ele-
ments of institutional bias, and
that it did fail to correct this by
not - providing - some form of
adversary advocacy. . .
Moreover, Mr. Epstein’s boo!
. is subject to two criticism that -

= he levels at the Commission—

that it traveled under false pre-
tenses, and that it -was superfi-
. cial,”.'The book.jacket describes .
. Mr. Epstein as - “a young
_scholar,” and makes much of
. .the academic of the
~.book. It is sprinkled with foot-

that answered all questions, ex-. notes, graduate-school style. The

s United States National Archives
.are given as a major research
source, and the impression iIs -
. created that this is a definitive
+ scholarly ‘study of the Commis-~
" slon. o

In fact, a major scholarly
. study_is not feasible now be- .

cause the crucial papers in the
archives — the internal memo-
randa — have not yet heen de-
classified. The available papers

. —investigative reports submit-
" ted to the Commission by the
F.B.I and other agencies—were
considered by Mr. Epstein to be
of so little value that he spent
only two days in the Archives,
making a “spot check” on their
contents. . . - . .
Mr. Epstein’s book is based
largely upon interviews. He
talked. with five of the seven
‘Commission members and ten
of the 27 people on the staff
“(of. the ‘659 footnote :citations,

‘209 refer to interviews), and .
the book . leans. heavily upon .
-information supplied by two of .

the staff attorneys and & memo
file provided by one-of them.
He adid not talk to Comdr. James
J. Humes, the doctor who per-
formed ' the  disputed ' autopsy.
He also failed to note a fact.
that appears in the autopsy file
in the National Achives, but not
in the published evidence or re-
port. The autopsy report, show-
ing that the first bullet passed
through and out of the Presi-
dent’s neck, was sent to the
Commission by the Secret Serv-
ice on Dec. 20, 1963—a month

"before anyone knew a “single °

bullet” thesis would "be neces-
sary to explain Oswald’s soli

" tary role, o
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