PR A

Deaxr Bud,

Happy anndiversary? ,

Jim gend me & copy of the government's motion for extension of time for rebearing
and "suggestion" for rehesring en bance It just cawe and I've read ite I write in haste
because we will be going out and I hope neer & wail box. I'd like you to have this onday

I know that in the work I've been dodng it is a curse not to have leogal training,
Howaver, sometimes I also feel it is a benefit. Those of you who practise the law are
too closs to the technicalities and have adjusted to its easential corruption. This is
another way of saying I think you may have missed somothdng from what Yim t0ld me of the
disoussdon he, you and Bob had. It also is a way of saying I kmow I can be quite wrong

I will use soms of the language of this contrmgption sfyled a "motion"™ and address

"his case presents doportant quastions concerning the scope of the investigntory
flleg exemption to the Freedom of Information Acte.."

Bullahit! And I donAt want to be in the position of in any way conceding it. The
only reievance of this exemption at this point is has the government met tho burden
of proving its relovence. +t has not. Neither the court of appeals as s panel nor en banc,
it peens to mo, is the forum for this. More, in the footnore nobody secms to have paid
attention to, the panel invites me to eviscerate the govermment on precisely th: fiotion
Sirica acceptad, the Willisme affidavit. It goes out of ite way to do this. It is the oulm
basis for allesing the sxemption even pight be relevant. Asked by you to cite the law that
‘was being msforced, tho goverrment failed to and could not.

So, they are engaging in propaganda and trickery I cannot accept, pretending they
have slready estahlished the apolicability of the exemption to what I meck and protending
further that there is gome question of "scope™. As both fact and law this ia pot a
question, now or in the past. The sole quastion is of gpukioabdlity of the exemption at
all, The government kmew this, hh& the opportunity to prove it and the burden, sccording
to the Bupreme Court in Mink as well as in the statute. The place to establish applicability
13 in fedoral court, not federal apvenls court, or an { wrong? If I am xight, then the
oppokrtunity is again presented by the ordsr remanding and the rehearing or ths en hanc
hearing is not the right place.

The government has never met the burden of proving that a) what I seek is part of an
investigatory file rather than a aimple, non-socret scientif test and b)if part of an
invwmmma.thmpartofurnauw!mmthem.oneoxclm“form-
enforoement purposes. -t was not, Hoover's testimony on this was never challenegd, and
even by indirection I do not want to be in the positlon of mseaming 4o admit it, I think
some Idnd of anaswer giving the court of appeals a oleen shot at Hoover's testimony is nét
only caslled fof But at this point but invited, unless thore 2s some legal exolusion by
a technicality, Hoover i3 sxplicit’no law-enforcemsnt purpose or jurisdiotion. Yet them
contend with his ghost and lot the court have this whthout distrmotion. I think they
made a serious mistake not to go directly to the Supreme Coury. *his gives us a chance to
emphasize exactly what Whizgzer White went into in %4pk, oontrivence instesd of proofe
I have marked the gk language, emphasiged and re-enphasized in that decision, for when
we meot on this,

e .consultation with the Federal Bureau of Investigation to determin: the extent
of the impect upon thds Bureau of this Court's dectsion,.."

¥ore bullshit and a bit of tervor tactios. There is and omn be NO “impect” on any
propor Bureau function. In alleging this thare are many possiddlities, the on: I tend to
favor being the frontal assault on the Williams affidavit the panels seems to be asking
of me and the one I gave you in writing when I first saw it. If it is not perjury and the
subornation of perjury, it is gross and deliberate deception, and slleging it here and now

it.




can have distinct leg:l and political diventages, if not in tho:press.

1. You may want to go directly to the “upreme Court and if you do you will have

narrowed the issues to what Mink addresces, directly and explicitly and inherently .

With what I &hink 1o the worst that could then happen, we'd go back and siart againe

But this give the chanoe to establish fraud and criminality in attempting that fraud

by the government, When I ahowed you the Jevons affidavit you agreed. “his duplicayes thate

Whet better perspective for the entire story of tho entire investigation of the

tion?

2. You wore gentle with Sirica, but with any viaion at all and without casting

himsclf in the role as a governmsnt adjunct, he should have recogniced, as the

appeals court surely did, that all the ellegations of applicability of the

exemption are spurdous if not worse. If you go into this now and we ever get back

%o him, in alleging this now we get him off the hooke Ur, here is the time and the

place for the strong language. Folite ani lawyur-like but unequivocale Ho renting

ond raving but surgical direftneas and pointedness. Sesldes, maybe soume of what .

Sirica scid in the Watergate trial is sincers. If so, this could turn him on as

well as ease his position, which also means improving ours use he has taken a

pousitigne dt 1s much better for us o g0 back %o him with hi:i the position of

having been fiad{ Qtherwise we'll be in the position of calling him not less than

an ignoramus and & fool, which is not good law/politios, is it?

3, An affidavit is not enough.iink goes into this.Not only is an affidavit not

enough (I think $t says "mere affidavit") but this affidavit is utterly irrelevant.

I think the way to addres this is by providing a xerox of an adequate doscription
of a spectrographic analysis and bracketing 1t with each and every one of the utierly
spurious Williams claims. I reslly think we here have the opportunity of what I did
years ago, when I got a BUAC agent convicted. We can come close by using the opening

thoy have given us and focusing. *his is really en imposition om all courts and

the most sterile should resent it. Or, lay on MacFenaterwaldl

This mgain presupposes what is falee and obligatory, that the goveriment has
established the applicabdlity of the exemption. Until it does that, the beat that can be
sald for any hoked-up claim of "impact" on the FBI is that it is,before this court,
premature. The place for that is where we were and where this court has sent tho case,

If they arc serious, then they must do a8 thls decision directs. That is one of the purposes
of fhe decision and until they establish applicabllity, they oanot allege it and we
mntevmbydimcﬁoncmmdeit.&coeptingﬁdaisagmeingbyindimcﬁon. Legally
and-political this would be very bad and crippling elsewhere. So, I would like to talk to
you about how we oprose this motion.

I do tidnk that by limiting it this way and with the attachments wo can use, it can
be sharp and clear and with the penel we have, Xf they rule, emactly what they asked fore
I think if you reread their decislion with Mipk in mind you way decide they had a roason
for the long delaye I told Jim then I thought it was political, not lesale

If there can be or is a legal basis for what I propose, they may have delibered them
selves to us on the altar. Sharpen that logal knife, friend. The threat is exposed and weitn,

I note they seem to havw taken this entirely out or the bands of the U.S.Attorney,
unleas Fleischer is one. Im't Steln new in this?

If you think other thinds should be included, like their not addressing our claim that
under American Hail they wedved by use, fine. Ch, yes, the inside the government and on a
need~to-know might call for the inclusion of a xerox of Curry! Perjury? I have in mind &
terse, ‘bam-bonaathing&ghmdasyouthinktolembleandlmat this point it will
be rether well received. - eread Footnote 5, ploase. We really should got toguther on thds.
I can be there any day extept Wednesday by 10, earlier if necessary, and can stay as long
as necesesary, if I hate to think of the cost of a cab for Iil. Or at night.

v sin(ﬁ!‘ﬁly.

I simplify their present position and argument:

wae don't have to comply with the law and are

asiing you to tell us we Ydon't have th, No court should make us comply with the law,
Addhawn. TP thar nra aawlana. $ha  heve +n 9 honle $a Hmian, ond weandA sl eme 44,




