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IN THE

United States Court of Appeals

For trE District oF CoruMBLs Circuir

No. 71-1026

Harorp Weiseere, Plaintiff-Adppellant
' v.

U.S. DepasTMEST OF JUsTICE, Defendant-Appellee

On Appeal From the United States Dhtricf Court for the .
District of Columbia

BRIEF FOR PLAINTIFF-APPELLANT

STATEMENT OF ISSUES

1. Whether court below erred in dismissing complaint
which stated a sufficient claim under Rule 8(a) of the
Federal Rules of Civil Procedure.

9. Whether court below committed error by not exclud-
ing from the record the affidavit by FBI Agent Williams
which consisted of argument, opinion, and conclusions of
law.
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3. Whether, in accordance with the provisions of the
Freedom of Information Act, the Government met its
burden of justifying the withholding of the spectrographic
analyses sought by Plaintiff,

4. Whether the spectrographic analgses suppressed by
the Government are, as a matter of law, part of an in-

" vestigative file compiled for law enforcement purposes.

5. Whether, assuming spectrographic analyses are part
of an investigatory file compiled for law enforcement pur-
poses, such analyses would have been available to Lee
Harvey Oswald and are therefore presently accessible to
Plaintiff under the terms of the Freedom of Information
Act.

6. Whether court erred in dismissing Plaintiff’s com-
plaint and summary judgment should have been awarded
to Plaintiff.

REFERENCE TO RULINGS

The bases for the decision of the court below in granting
the Government’s Motion to Dismiss were not articu-

" Jated. District Judge John Sirica simply dismissed the

complaint in an order dated November 17, 1970, reproduced
at page JA-52 in the appendix to this brief. The court
below issuedo# findings of fact or conclusions of law.

This case has not previously been before this court.

STATEMENT OF THE CASE
I. Procedural Summary
Plaintiff Harold Weisberg, an author residing at Route
8, Frederick, Maryland, brought this action in the United

States District Court for the District of Columbia by
filing a complaint against the ‘Department of Justice.

The Complaint [JA-2] seeks to enjoin the Department
of Justice from withholding certain specified spectrographic
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analyses made in connection with the Warren Commission’s
investigation into the assassination of President John F.
Kennedy.

Defendant Department of Justice filed a Motion to
Dismiss the Action or, in the alternative for Summary.
Judgment, on October 6, 1970. [JA-44] Later, on Novem-
ber 9, 1970, Defendant filed a Supplement to its Motion to
Dismiss or, in the alternative, for Summary Judgment,
with an affidavit attached.

Plaintiff filed an answer to Defendant’s Motion to Dis-
miss or, in the alternative, for Summary Judgment on
October 16, 1970. [JA-27] After Defendant filed the Sup-
plement to his Motion to Dismiss on November 6th, Plain-
tiff requested a week’s extension in the time set for the hear-
ing until November 16, 1970. On November 16, 1970,
after hearing the oral arguments on Defendant’s Motion,"
the Honorable Judge John Sirica granted the Motion to
Dismiss. The order was entered accordingly on November
17, 1970. [JA-52] On December 7,:1970, Plaintiff filed a
Notice of Appeal to this court along with his appeal bond.

II. The Complaint

The complaint states a caunse of action under the Free-
dom of Information Act, 3 U.S.C. §$552(a)(3) for failure
of the Department of Justice to make available to Plain-
tiff records to which Plaintiff is entitled under the terms
of said Act.

The complaint alleges that certain spectrographic anal-
yses were performed in connection with the investigation
into President Kennedy’s assassination; that these spectro-
graphic analyses were requested by Plaintiff according
to proper procedure but were denied him by the Defend-
ant Department of Justice; and that the speetrographic
analyses are being illegally withheld from him. The
complaint requests the court to enjoin the further sup-
pression of the records sought.
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III. Motions

Defendant Department of Justice set forth two grounds
in support of its Motion for Summary Judgment:

1. The complaint fails to state a claim upon which relief
can be granted, and

2. There is no issue as to any material fact and the
defendant is entitled to judgment as a matter of law.

In addition to the above grounds, Defendant Department
of Justice claimed that the spectrographic analyses were
part of an investigative file compiled for law enforcement
purposes and therefore exempt from disclosure under ex-
ception (7) of the Freedom of Information Act.

IV. Facts

President John F. Kennedy was assassinated at Dealey
. Plaza on November 22, 1963. After the assassination,
a bullet and bullet fragments were collected that same day
at various places ranging from Dealey Plaza and Parkland
Memorial Hospital in Dallas to Bethesda Naval Hospital
in Maryland. Subsequently, the President of the United
States, Liyndon B. Johnson, requested the FBI to conduct
an investigation into the events surrounding the assassina-
tion.

A week after the assassination, President Johnson es-
tablished a President’s Commission on the Assassination
of President Kennedy, popularly known as the Warren
Commission. The declared purpose of the Commission
was to act as a fact-finding body which would uncover
the truth about the assassination of President Kennedy.
The Commission had no law enforcement powers. The
FBI acted as the principal investigative arm of the War-
ren Commission.

In conjunction with its fact-finding investigation into
the assassination, the FBI performed for the Warren
Commission, certain spectrographic examinations of a bul-
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let and various bullet fragments and other objects, and

two FBI agents testified before the Warren Commission
in regard to these speetrographic tests.

In a series of letters dated May 23, 1966; March 12, 1967;
Jan. 1, 1969 ; June 2, 1969; April 6, 1970; and May 15, 1970
and a “Request for Access to Oﬁic1a1 Records under 5
T.S.C. §552(a) and 28 CFR Part 16,”’ dated May 16, 1970
[JA-5-25], Plaintiff requested various officials of the De-
fendant to produce for inspection the *‘spectrographic an-
alyses of bullet, fragments of bullets and other objects, in-
cluding garments and part of vehicle and curbstone said to
have been struck by bullet and/or fragments during the as-
sassination of President Kennedy and woundmg Governor
Connglly.” [JA-22]

On June 4, 1970 the Attormey General, John Mitchell,
denied Plaintiff’s requests on the grounds that the rec-
ords sought ‘‘are part of an ‘investigatory file compiled
for law enforcement purposes’ and therefore exempt from
disclosure under the Freedom of Information Act’s com-
pulsory disclosure requirements. 5 U.S.C. §552 (b)(7)
LG [TAA4]

On June 12, 1970, the Deputy Attorney General also

denied Plaintiff’s request and again cited the investigatory
files exemption. [JA-24-26]

SUMMARY OF ARGUMENT

The District Court erred in granting Defendant’s Motion
to Dismiss the complaint because, excluding matters out-
gside the pleading, Plaintiff’s complaint clearly stated a
sufficient claim of relief under Rule 8(a) of the Federal
Rules of Civil Procedure. '

Further, the affidavit submitted by Defendant in sup-
port of his motion should have been excluded by the trial
court under Rule 56(e) on the grounds that it consisted
of argument and opinion and testified as to conclusxons
of law.
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- In granting summary judgment to defendant it was
necessary for the court to find both that: (1) the spectro-
graphic analyses sought were compiled for law enforce-
ment purposes; and (2) said spectrographic analyses
would not have been available to Lee Harvey Oswald had
he lived to be tried, either under the right of discovery
or under the duty of prosecutors and investigative agen-
cies -to divulge exculpatory evidence. The court below
erred if it held either that the spectrographic analyses
were compiled for law enforcement purposes or that Lee
Harvey Oswald would not have had access to the spectro-
graphic analyses sought by Plaintiff.

In addition, the court erred by inquiring into the rea-
sons why Plaintiff desires access to these spectrographic .

) analyses.

- %

Plaintiff also contends that if there were no genuine
issues of material fact in dispute, the court below erred
in not awarding summary judgment to Plaintiff rather
than to Defendant.

1. TRIAL COURT ERRED BY FAILING TO EXCLUDE
DEFENDANT'S AFFIDAVIT FROM THE RECORD.

In the court below, the deermnent moved to dismiss
Plaintiff’s action, or in the alternative, for summary judg-
ment:

¢, . . on the grounds that the complaint and the
exhibits attached thereto . . . demonstrate there is
no claim upon which relief can be granted, there
is no issue as to any material fact and the defendant
is entitled to judgment as a matter of law.”

The district court granted the motion to dismiss. How-
ever, the Government moved, in the alternative, for sum-
mary judgment, and Plaintiff Weisberg contends that under
Rule 12(b) of the Federal Rules of Civil Procedure the
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court was required to treat the motion as one for sum-
mary judgment. The last sentence of Rule 12(b) states:

“If, on a motion asserting the defense numbered
(6) to dismiss for failure of the pleading to state
a claim upon which relief can be granted, matters.
outside the pleading are presented to and not ex-
cluded by the court, the motion shall be treated as
one for summary judgment. . . .’

In the instant case, matters outside the pleadings were
- presented to but not excluded by the court, so that the
Government’s motion was required to be treated as ome
for summary judgment under Rule 56 of the Federal Rules.

In turn, the provisions of Rule 56 lay dowm certain
restrictions on the materials added to the pleadings. Thus,
56(e) provides:

‘‘Supporting and opposing affidavits shall be made
on personal knowledge, shall set forth such facts as
would be admissible in evidence, and shall show af-
firmatively that the affiant is competent to {estify
to the matters stated therein.’”’

In conjunction with a supplement to its Motion to Dis-
miss or for Summary Judgment, the Government sub-
mitted an affidavit by F'BI Agent Marion Williams. [JA-
50-51] Weisberg contends that this affidavit failed to meet ‘
any of the qualifications contained in the quoted part of ;
Rule 56(e) : the affidavit was not made on personal knowl- '
edge, set forth some facts such as would not be made
admissible in evidence, and failed to show affirmatively that
the affiant was competent to testify to the matters stated :
in the affidavit. v

Moreover, the sole purpose of the Williams affidavit is
to show that the spectrographic examinations sought by
Weisberg are part of an investigatory file which was .
compiled for law enforcement purposes. Weisberg con-
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tends that the central point of whether or not a file is
an investigative file for law enforcement purposes is a
question of law, not of fact, and therefore not properly
contained in an affidavit supporting a motion for summary
judgment.

Thus, the court in Welling v. Fairmont Creamery Co.,
139 F.2d 318 (C.A. 8, 1943) ruled:

«, . . affidavits which contain mere conclusions of
law or restatements of allegations of the pleadings
are not sufficient to support a motion for summary
judgment.”

The affidavit offered by the Government in support of
its motion for summary judgment was precisely this, an
attempt to invoke the authority of an FBI Agent to reach
a conclusion of law which merely restated the allegations
in the Government’s pleadings.

While this is the primary and fatal defect in the affidavit
executed by FBI Agent Williams, it is not the only one.
Much of the affidavit is argument, much is opinion. Thus,
paragraph 5 of the Williams affidavit states:

«“The release of raw data from such investigative
files to any and all persons who request them would
seriously interfere with the efficient operation of the
FBI and with the proper discharge of its important
law enforcement responsibilities, since it would open
the door to unwarranted invasions of privacy and
other possible abuses by persons seeking information
from such files. It could lead, for example, to ex-
posure/ of confidential informants; the disclosure out
of context of the names of innocent parties, such as
witnesses; the disclosure of the names of suspected
persons on whom criminal justice action is not yet
complete; possible blackmail; and in general do ir-
reparable damage. Acquiescence to the Plaintiff’s
request in instant litigation would create a highly
dangerous precedent in this regard.” [JA-51]
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There is no doubting the fact that this recital catalogs
an impressive list of horrors. It is clear, however, that
in addition to being meretricious, these assertions con-.
stitute argument and opinion and could not properly sup-
port a motion for summary judgment, and therefore shounld
~-not have been considered by the court. '

In fact, there was no part of the Williams affidavit which
would be admissible in evidence or could properly be
considered on a motion for summary judgment and there-
fore the affidavit should have been strickep by the court.
Becanse the court made no finding of facts or conclu-
sions of law, and because the court failed to exclude
this affidavit from the record, the possibility that this
affidavit helped determine the motion for summary judg-
ment cannot be discounted. '

1I. IN GRANTING SUMMARY JUDGMENT, TRIAL COURT COM-
MITTED ERROR BY APPLYING LEGAL CONCEPTS WHICH
ARE NOT PROPER OR GERMANE UNDER THE PROVISIONS
OF THE FREEDOM OF INFORMATION ACT.

A. Under the Freedom of Information Act, Complainant Does

Not Have To Establish a Need To Know or a Direct Inter-
est in the Records Sought.

Prior to the enactment of the Freedom of Information
Act; the availability of agency records was governed by
Section 3 of the Administrative Procedure Act. Subsec-
tion (c) of that Act read:

“(¢) Public records.—Save as otherwise required by
statute, matters of official record shall in aceordance
with published rule be made available to persons prop-
erly and directly concerned except information held
confidential for good cause found.”

The availahility of Records under the current Act is gov-
erned by 5 U.S.C. § 552 (a)(3), which states: :

¢, .. every agency shall upon request for identifiable
records made in accordance with published rules . ..
make such records promptly available to any person.”’
(emphasis added). .
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When S. 1160, the bill which beeame the Freedom of In-
formation Act, was reported to the Senate, the Chairman
of the subcommittee on the Judiciary, Senator Edward
V. Long, submitted a report on the bill. In that report,
Senator Long stated that the existing statute had ‘‘serious
deficiencies.’”” One of these serions deficiencies related to
the provisions of the above quoted section 3(c) of the Ad-
ministrative Procedure Act: .

¢“As to public records generally, subsection (c), re-
quires their availability ‘to persons properly and di-
rectly concerned except information held confidential
for good cause found.” This is a double-harrelled loop-
hole because not only is there the vague phrase ‘for

~ good cause found,’ there is also a further excuse for
withholding if persons are not ‘properly and directly
concerned.” >’ [S. Rep. No. 813, 89th Cong., 1st Sess,,
p. 5 (1963)] .

The Senate Report makes it quite clear that the Senate
took a dismal view of the existing law:

¢¢Tt is the conclusion of the committee that the present
section 3 of the Administrative Procedure Act is of
little or no value to the public in gaining access to
records of the Federal Government. Indeed, it has
had precisely the opposite effect: it is cited as
statutory  authority for the withholding of virtually
any piece of information that an official or an agency
does not wish to disclose.”” [S. Rep. No. 813, 89th
Cong., 1st Sess., p. 5 (1965)]

More specifically, the Senate Report asserted that:

¢S, 1160 would emphasize that section 3 of the Ad-
ministrative Procedure Act is not a withholding statute
but a disclosure statute by the following major
changes:
E » * - * * *» * *
(2) It eliminates the test of who shall have the right
to different information. For the great majority of
different records, the public as a whole has a right to
know what its Government is doing.”’ [S. Rep. No.
813, 89th Cong., 1st Sess., p. 5 (1963)]
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The Congressman who floor-managed the Freedom of In-
formation Act in the House was Representative Moss, a
long-time champion of the legislation and Chairman of the
Foreign and Government Information Subcommittee of the
Committee on Government Operations, which handled the
legislation. )

Addressing the House after he had moved that S.1160
be passed, Chairman Moss reiterated the conclusion of the
Senate Report. Noting that S.1160 would make three
major changes in the existing law, Moss stated:

“PFirst. The bill would eliminate the ‘properly and
directly concerned’ test of who shall have access to
public records, stating that the great majority of ree-
ords shall be available to ‘any person.’ ’’ (Cong. Reec.,
June 20, 1966 p. 13007).

Thus, the Congressional intent in employing the phrase
‘to any person’ is clear; it reflected a deep-seated con-
gressional dissatisfaction with a specific provision in the
existing law.

Unfortunately, neither the express language of the Act:
on this point nor its legislative history have been given
due regard by some courts. In the instant case, the hearing
transeript reflects that the judge thought it relevant to
inquire: ¢ For what purpose does your client seck this in-
formation?’’ [JA-59] ‘ ’

Under the law which the judge was obligated to apply to
the motion for summary judgment before him, this inquiry
was both irrelevant and improper. As the trial judge
issued no conclusions of law, it is impossible for appellant
to know to what extent this improper inquiry influenced
his decision to dismiss the complaint.
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B. Unsubstantiated Claim That Attorney General Had Deter-
mined It Is Not in the National luierest To Divulge Spec-
trographic Analyses Presented Court With an Erroneous
Construction of the Freedom of Information Act.

"On oral argument following I'Inintiff’s presentation,
counsel for the Government rose (¢ make the following
statement:

¢Primarily, however, we musl recognize that the ex-
emptions which are containwd in this Act are in part
discretionary exemptions in thai the administrative
party may make a determiinniion not whether the
information should not be roleased beeause of na-
tional security, but I believe the President’s comments
say national interest as woll,  Tn this instance the
Attorney General of the Unitml Ntates has determined
that it is not in the nationa! interest to divulge these
spectrographic analyses.”” - {JA.60]

Government Counsel failed to prwduce any affidavit or
statement to substantiate his elaim that the Attorney Gen-
eral had determined that the rolense of such scientifie
studies would be against the national interest, nor did he
explain how revelation of such infurination could be detri-
mental to the best interests of tho country.

Had the Government counsel pwaduced an affidavit to
substantiate his statement, it would have been irrelevant in
any case. Prior to the enactmeut of the Freedom of In-
formation Act, ‘‘national interest** wight have been synony-
mous with ‘“public interest’’ and thus susceptible to being
used as a pretest for the suppruwsion of these spectro-
grapher analyses. However, the tv\t of the Freedom of In-
formation Act makes no mention o2 *‘national interest’’ or
¢«‘national sécurity’? or even “‘public interest’ in providing
that certain classes of materials bv cxompt from disclosure.
The closest language to those expiwssions contained in the
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Act is found in 5 U.S.C. §552(b)(1), which provides an
exemption for matters that are:

¢‘specifically required by Executive Order to be kept
secret in the interest of national defense or foreign
policy.”’ .

The determination attributed to the Attorney General by
Government counsel is only said to have referred to ‘‘na-
tional interest,’”” which certainly does not bring it within
the ambit of the specific and more narrow exceptions laid.
down in (b)(1).

The legislative history makes it very clear what Con-
gress intended to do by changing the wording in the old
law. The Senate Report carefully describes the scope of
the ‘‘national defense or foreign policy’ exemption:

“Exemption No. 1 is for matters specifically required
by Executive Order to be kept secret in the interest
of national defense or foreign policy. The change of
standard from ‘in the public interest’ is made both to
delimit more narrowly the exemption and to give it a
more precise definition. The phrase ‘public interest’
in section 3(a) of the Administrative Procedure Act
has been. subject to conflicting interpretations, often
colored by personal prejudices and predilections. It
admits of no clear delineations, and it has served in
many cases to defeat the very purpose for which it
was intended—the public’s right to know the opera-
tions of its Government. Rather than protecting the
public’s interest, it has caused widespread public dis-
satisfaction and confusion. Retention of such an ex-
ception in section 3(a) is, therefore, inconsistent with
the general objective of enabling the public to readily
gain access to the information necessary to deal effec-
tively and ugon an equal footing with Federal
Agencies.’”” [S. Rep. No. 813, 89th Cong., 1st Sess., p. -
8 (1965)]

Tt should be pointed out here, that in addition to being
parrowly drawn, the exceptions for national defense or
foreign policy are, by the express wording of this very
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subsection, capable of being invoked only by Executive
Order. Exemption (1) cannot be invoked at the discre-
tion of the Attorney General, or any other Cabinet Officer,
nor on the say-so of his deputy.

Again, as the court issued no findings of fact or con-
clusions of law, it is impossible to know to what extent he
was influenced in his decision to grant summary judgment
by this irrelevant statement that the Attorney General
had decided to withhold the spectrographic analyses, ‘‘at
his discretion,”’ as a matter of ‘national interest.”’

III. THE DISTRICT COURT ERRED IN DISMISSING THE COM.
PLAINT ON THE GROUNDS THAT THE MATERIAL SOUGHT
HEREIN WAS EXEMPT FROM DISCLOSURE UNDER § U.S.C.
§ 552(b)(7). _

In the proceeding below, the Government moved to dis-
miss Plaintiff’s action, or in the alternative, for summary
judgment. One of the two grounds claimed was that ‘‘the
complaint and the exhibits attached thereto . . . demon-
strate there is no claim upon which relief can be granted
-3

Rule 8(a) of the Federal Rules of Civil Procedure sets
+ down the requirements which a pleading must contain in
order to state a valid claim of relief:

‘(a) Claims for Relief. A pleading which sets forth
a claim for relief . . . shall contain (1) a short and plain
statement of the grounds upon which the court’s juris-
‘diction depends .. ., (2) a short and plain statement
of the claim showing that the pleader is entitled to
relief, and (3) a demand for judgment for the relief
to which he deems himself entitled.”

It is readily apparent that Weisberg’s complaint fulfilled

. each of the three prerequisites for a sufficient claim laid out
by Rule 8(2). Because of this, and because Rule 12(b)(6)

required the Government’s motion to be treated as a motion

for summary judgment, Appellant proceeds directly now
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to a discussion of the grounds for granting summary
judgment,

The crucial issue presented by the Government’s Motion
for Summary Judgment is whether, as a matter of law,
the spectrographic analyses sought by Weisberg are part of
an agency file which receives protection under 5 U.S.C.
§532(b) (7). That section establishes an exemption from
disclosure for matters that are: o

(7) investigatory files compiled for law enforcement
purposes except to the extent available by law to a
party other than an agency.”’

Appellant contends that there are several.substantial
reasons why this provision does not exempt from disclosure

the materials sought in this case. These reasons are dis- -

cussed in the sections which follow.

A. The Records Sought Were Not Compiled for Law .
Enforcement Purposes. )

On oral argument, the Government took the position that
there could be a law enforcement purpose even though there
was no statutory law granting the agency jurisdiction:

‘‘Plaintiff’s argument therefore goes to two points.
The first of which is that since there is no statutory

law on assassinating presidents nothing that the FBI

did subsequent to the assassination could he for a law
enforcement purpose. I think that the fallacy of the
argument is in the statement of the argument, that
there must be some law enforcement purpose to be
served by the F'BI investigating a cold-blooded murder
of an American President.”’ '

““We know now that there is a statutory law, but does

that mean hasically as we as lawyers understand that -

because there wasn’t any statutory explication: of the
crime, that there wasn’t any law, natural or human,
to our basic society that wasn’t violated before. So, I
say the fallacy of the argument is in this statement.”
[JA-60]
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Government counsel need not have labored so with these
abstractions. When the President was assassinated a crime
was committed; but it was committed in Texas and the
State of Texas had jurisdiction over the crime. No agency
of the Federal Government, nor the Warren Commission,
did have jurisdiction over the eriminal act, as Defendant
admitted was the case in 1963.

As to the concepts of ‘‘natural and human law,’”’ the
actual legislative history of exemption (b)(7) indicates
that its sweep is somewhat less ecumenical than govern-
ment counsel would have us believe. The note on exemption
(7) which is contained in the House Report explains:

¢This exemption eovers investigatory files related to
enforcement of all kinds of laws, labor and securities
laws as well as criminal laws.”” [H.R. No. 1497, 89th
Congress, 2nd Session, p. 11 (1966) ]

The language used in the legislative history indicates -
that the files contemplated were those compiled in con-
junction with the enforcement of specific laws. There is
not the slightest suggestion that Congress intended that
the concept be extended to include the enforcement of any-
thing so indeterminate as ‘‘natural or human law.”” Nor
. does the. legislative history even indicate Congressional
intent to include certain less abstract, more specific sys-
tems of law within the compass of protected law enforce-
ment files; for example, the legislative note refers to
securities laws but says nothing whatsoever about canon
law. Congress seems to have framed the provisions of the
Freedom of Information Act upon the supposition that
the lawsuits brought under it would be argued in American
courts, not in the Pope’s chambers.

There are, in addition, strong reasons for adhermg to
the express wording used in the House Report Notfe on
- Exemption (7). As this court noted in dmerican Mail
Lme Ltd. v. Gulzck/l-ﬂl F. 2d 696 (C.AD.C., 1969) :

133 ¢
. the legmlatxve atory ﬁehmds?he Freedom of
Informatxon Act] reveals that the premier purpoese of
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the Act was to elucidate the availability of Government
records to the American citizen. In addition, Congress
sought to eliminate much of the vagueness of the old
law...”” (411 F.2d 696, at 699) -

Government’s position that there need only be a viola-
tion of ‘‘natural or human law’’ in order to fulfill the re-
quirement that there be a law enforcement purpose would
restore to the law governing access to Government records
¢‘much of the vagueness of the old law.’” Indeed, if Gov-
ernment’s criteria were read into the Act as the standard,
it would tend to occlude rather than ‘“elucidate’’ the avail-
ability of Government records. Such a ‘‘standard’’ would
enable governmental agencies to claim the investigative
file exemption for virtually all documents in their posses-
sion. This would be at least a partial reversion to the
status quo ante where, as the Senate Report said:

“TUnder the present section 3, any Government official
can under color of law withhold almost anything from
any citizen under the vague standards—or, more pre-
cisely, lack of standards—in section 3. It would re-
quire almost no effort for any official to think up a
reason why a piece of information should be withheld
(1) because it was in the ‘public interest,’ or (2) ‘for
good cause found,” or (3) that the person making the

request was not ‘properly and directly’ concerned.”’

[S.R. Rep. No. 813, 89th Cong., 1st Sess., p. 5 (1965)]

Finally, such a standard is too abstract to guide a judge
and the ensuing confusion would tend to make access to
public records an uncertain quest subject to the whim and
caprice of individual bureaucrats and judges.

Appellant urges that ‘“law enforcement’’ requires a law—
statutory or common, not ‘‘human’’ or ‘‘natural’”’ or
“‘canon’’ law ; therefore, the spectrographic analyses sought
in this case were not made for ‘‘law enforcement purposes’’
and are not exempt under exemption (7).

ST

.
A
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B. Assuming, Arguendo, That Spectrographic Analyses Were
Part of an Investigative File Compiled for Law Enforce-
ment Purposes, They Have Now Lost That Status Because
There Is No Prospect of Enforcement Proceedings in Which
They Could Be Used.

In its Memorandum of Points and Authorities in support
of its Motion for Summary Judgment, the Government
cited the investigatory files exemption and then explained:

““The thrust of the exemption is to protect from dis-
closure all files which the government compiles in the
course of law enforcement investigations which may
or may not lead to formal proceedings.”’ (Emphasis
added) [JA-46]

This, however, is not true; at least the case law has not
construed the investigatory files exemption in that light.
The general proposition was faced by this court in Bristol
Myers Company v. F.T.C., 424 .24 935 (C.A.D.C., 1970).
In that case the F.T.C. had originally intended to proceed
against Bristol Myers for misleading advertising practices
but later withdrew the complaint. More than two years
after the complaint had been dropped, a Notice of Rule-
_ making precipitated a request by Bristol Myers for rec-
ords which the F.T.C. labeled investigatory files under
exemption (7). The court conceded that ‘‘if further adjudi-
catory proceedings are imminent, then the Company’s re-
quest may fall within the category the exemption was de-
signed to control.”’ v

However, the court went on to say:

¢But the agency cannot consistent with the broad dis-
closure mandate of the Aet, proteet all its files with
the label ‘investigatory’ and a suggestion that enforce-
ment proceedings may be launched at some unspecified
future date. Thus, the District Court must determine
whether the prospect of enforcement proceedings is
concrete enough to bring into operation the exeinption
for investigatory files, and if so whether the particular
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documents sought by the Company are mevertheless.
discoverable.” (Bristol Myers, supra, pp. 939-940).

Weisberg notes not only that the Government did not
claim there is an imminent prospect of enforcement pro-
ceedings, but also that beecause the Government has com-
sistently maintained that Lee Harvey Oswald was the lone
assassin of President Kenmedy and he is now dead, there
never can be law enforcemrent proceedings which could in-
voke this exemption. . o

C. Assuming, Arguendo, That the Spectrographic Analyses Are
Part of an Investigatory File for Law Enforcement Pur- .
poses, Such Analyses Would Have Been Available to Lee
Harvey Oswald Had He Been Tried and Are Therefore
Available to Plaintiff.

" Exemption (7) provides that investigatory files compiled
for law enforcement purpeses are not subject to disclosure
stexcept to the extent available by law to a party other than
an agency.”’ : ' ' -

Weisberg contends that had Oswald lived and been given

a trial according to the usual standards of American jus-
tice, he would have had a legal right to the spectrographic

analyses here in question. Weisberg takes the position that - '

Oswald’s right to the speetrographic analyses could have .
been effected through any one of several legal routes: the
right of discovery in crimimal eases; the right of discovery
in civil cases; under the due process clause of the U.S. Con-
stitution, and as a result of the duty of the prosecution and
the investigative agencies to make available to the defend- '
ant in a eriminal case any exeunlpatory information.

A recent decision by this court covering two cases, U.S.
v. Bryant, No. 23,957, and U.S. v. Turner, No. 24105
(C.A.D.C., Jan. 29, 1971), directly addressed the ultimate
. issue involved in discoverys:

“The right at stake in the cases before us is defend-
ant’s discovery of evidence gathered by the Govern-
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ment, evidence whose disclosure to defense counsel
would make the trial more a ‘quest for truth’ than a
‘sporting event.’ ”’

Later in its opinion this court summarized the state of
the law on discovery when viewed in terms of due process:

“In the leading Supreme Court decisions concerning
the due process requirement of disclosure, the econtent
of the non-disclosed evidence has always been known.
The standard of constitutional coverage thus has
turned upon the extent to which the evidence is ‘favor-
able’ to the accused. Although the Supreme Court has
not yet attempted to define this standard with preei-
sion, it is the law in this circuit that the due process

. requirement applies to all evidence which ‘might have
led the jury to entertain a reasonable doubt about
- [defendant’s] gnilt’ and that this text is to be applied
‘generously to the accused when there is ‘substantial
room for doubt’ as to what effect disclosure might
have had.”’

Weisberg contends that the spectrographic analyses
would have had to Liave been disclosed in order for Oswald’s
trial to have been more a ‘‘quest for truth’’ than a ‘‘sport-
ing event.”’

. Weisberg further contends that the spectrographic anal-

yses would have been available to Oswald as exculpatory
evidence.! Weisberg here asserts that the existing ballis--
tics and photographic evidence so strongly tends to excul-
pate Oswald that it is virtually certain that the spectro-

. graphic analyses would have done likewise. There can be
no question, therefore, but that the spectrographic analyses

‘““might have led the jury to entertain, a reasonable doubt”’
about Oswald’s having shot the President.

From the language of exemption (7) it is apparent that if
Oswald had a legal right to the spectrographic analyses
here in question, then Plaintiff would also have an equal
right to these records. '

1 Weisberg relies here on Brady v. Maryland, 373 U.853(1963) and the long
line of recent cases following that decision on the duty of'sivulging exculpatory

information.
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Attempts by defense counsel to claim that a party who
is not in privity with a litigant would not have a right
under this provision to records claimed as a matter of law
by a litigant only reveals an unfamiliarity with the legisla-

tive history of exemptlon (7). That hxstory is quite explicit

on this point:

¢¢8. 1160 is not mtended to give a private party 1nd1—\ .

rectly any earlier or greater access to investigatory
~ files than he would have had directly in such litigation

or proceedings.”’ [H R. No. 1497, 89th Cong., 2d Sess.,
11 (1966)]

The Government’s contention that *“. . . even Mr. Oswald
would not have been entitled to [the spectrographic anal-
vses] had they not been introduced in evidence against
him misses the point. The primary reason for withholding
witness and other evidence from the defendant in a erim-
inal case is to maintain an element of shrprise ‘so that
defendant will be less tempted to commit perjury, less in-
clined to fabricate a story consistent with the kmown faets.
Obviously, this consideration does not apply to the case
where a putative defendant was gunned down prior to his
trial, if indeed it ever applies to the kind of scientific tests
performed here.

The Freedom of Information Act requires the agency
claiming an exemption to justify its suppréssion of re-
quested records., The opinion of the court in the recent
case of Wellford v. Hardin, 315 F.Supp. 175 (D.C,, Md,,

1970) strongly indicates that the considerations behind

exemption (7) do not apply in the instant case:

“In Bristol Myers v. F.T.C., supra, the investigatory
files exception was Charmtm:&,}}l as ‘intended to limit
persons charged with violati¥e’ of the federal regula-

tory statutes to the discovery available to persons
charged with violations of federal eriminal law . . with
this policy in mind, it is clear that the specific matenal
sought in this action is not within the exception for
investigatory files compiled for law-enforcement pur-

V‘.'
s
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poses. Disclosure of material already in the hands of
potential parties to law enforcement proceedings can
in no way be said to interfere with the ageney’s legiti-
mate law enforcement functions. This conclusion is

based on this court’s reading of the legislative history
surrounding this exception which reveals that its pur-
pose was to prevent premature discovery by a defend-
ant in an enforcement proceeding. Whatever valid
policy reasons there may be for extending this excep-
tion to other situations cannot serve to alter this court’s
result. Such a judgment must be made by Congress.”’

(315 F. Supp,, at 178).

Weisberg contends, therefore, that the death of Oswald
negated any plausible justification for withholding such
records, and we note once again that the Freedom of In-
formation Act puts the burden of justifying the withhold-
ing of records upon the agency claiming an exemption. De-
fendant has not met that burden.

Finally, Weisberg notes that althongh Oswald did not live
-as, in effect,

to receive a trial in an American court, he W
tried and pronounced guilty by a special tribunal, the Presi-
dent’s Commission on the ‘Assassination of President Ken-
nedy. Weisberg contends that in a civil action against the
Commission, Oswald would have had a right of civil dis-
covery of the spectrographie analyses. More importantly,
Appellant contends that references to the spectrographic
analyses made by two FBI agents who testified in regard
to them before the Warren Commission requires disclosures
of the spectrographic analyses themselves. Weisberg relies
" here upon the case of American Mail Line, Ltd. v. Gulick,
411 F2d 696 (C.A.D.C., 1969), where the court held that
an agency which had publicly disclosed part of a memo-
randum would be required, under the Freedom of Informa-
tion Act, to disclose the whole memorandum and the claimed
intra-agency memoranda exception was not valid. Weis-
berg urges that in this regard, the elaimed investigatory file
exemption in this case is equally invalid, and for the same

reasons.
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CONCLUSION
Wherefore, Appellant requests that the order of the Dis-

triet Court be vacated and that the court order that sum-
mary judgment be granted Plaintiff.

BeryARD FENSTERWALD, JE. o . ' o
905 16th Street, N.W. o e

| Washington, D. C. 20006

; : Attorney for Plaintiff-Appellant

Of Counsel:

Jates H, Lesar ' S
905 16th Street, N.W. . o ol
YWashington, D. C. 20006
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Dear Jim,

I think we are all in ebttoyouandBonforarg\ﬂngandarguingpersuasivelyand
successfully to filo the Reply Brief. By and large it is an excellent jobs The only
comnent I have nok delate to court argument, not criticism. Some are intcnded for your
consideration in other such paper. One is the sequence of argumenta, I think that arguing
first that scientific teet and this sclentific test in particular end any work done for
tho President or the Commission does not qualify for the exemption should have come earlier,
possibly first, to avpid what a hasty reading can sug:est, that there is tecit concession
that it can be, In court, I think this should be the begluning, and that Boover should
be wuoted more fully, for in the quote 1 gava Bud he is specificin saying much more than
this, that the FBI had no jurisdiction at all.

on page 2, #2, and II, you should be prepared (and 1t would have been Wetter to have
included here) £br the langusge of the guidelines, secrel processed. his slso involves
no secret proocess. : '

As you realise, mhoftﬁsismtnwtomandisinthemamslprepared. That
may be true of what 1 say heree But if I em repetitious, it is becausell think we ought.
be better prepared to srgus.

On ped, at the end of the government's arguments quoje, this ias a correct statement,
tut a deliberately deceptive one, and the words left out are what is the key. It is
"beyond question® that the secptro is part of the Fil's investigation. But that
investigation was a) for the President and b) for the Commission neither, as you say
elsewhere, having alw-enforcement purposes or anthority, I think the emphasis on the
deceptions by the government, especially in today's context, can be important.

6, pemult kine, I think there should be a distinction prepared to face and argue,
that of gemuine or real law-enforcement purposes, not those contrived (Ray conspiracy -
indictment as an exmmple) or invented, as in this csse I think we will be stronger if we
appear not to claim that all PBI inventigatory reports cught be available, It is in thas
part that I think the above misreading because of sequence might follow over-hasty readinge.

But in this connection, you kight also went to bear in odnd that the Department has
sdentified informants(we will not do it in piblic for them although they applied no
restrictions) so even their argument on informants is not consistente.

10, middle end 12, IIIt What Curry published was also published by the Comnission.
This is a paragrrose, and that in {tselft ought make Americen Mail more operative.

11 Why did you omit Wollford?

IV, and conclusiont: ancther alternative is that the spectrographic analyses exculpate
Oswald, and I would not be relucteant to include this third comsideration in courte I
believe this 1s the only reason they are withheld.

17. Ballagher was the spactrographer in this case, even if he was asked no questions
about it. That iz in Prazier's testimony.

18, top line, not "of™ but on or 2dd™n perepbrase®. They , that is the court,
wsayﬁmtif&zmpzblishaditmoughtbeaatisﬂedtogmtehim.‘!opofl%l
thinkitwouldhavehelpedandyoushouldheraaivtopointmtincourt that the spectros
are dane by FBI experts in FELlabe, by them alone, there alone, periode



Thls is much too wnderstated. This Willisms affidavit is a deliberat fraud upon the
court, by Williams, who has to know better, and by the lawyer, who had to know better,
I think that in court t:ds poikt above all must be made with vigore It will take an
exceptl nally corrupt judge to sit still for this gross and deliberate misrepresentation
of what a spectrographic analysis is, It must be in every agent's training, It is in the
average scieutific diotionary, perhps the unabridged. I think that vroperly used this alone
ought be enough t¢ swing a bad court, for this is a serious transgression.

21 On the Com:iasion's examination of the FBI evidence, this meant tuo things: the
evidence developed by the FBI after Presidential order and that sveloped ag the major
investigntive axrm of the Commission. For court I tidnk this should be made olear, for
a Judge looking for an out could misinteryret this lenguage as quoted., Here again I
would sue that part of Hoover's testimony of which I gave Bud a photocopy, I think it ig
5H98-9, uwhere he explains vith are that he had no g uthority to do anything at all wntil
the President made up his limited suthority to report to the President, gere the papers
of that period might be helpful to have, for they make it clear, pre~Comzission, that what
Boover told the Commission is precisely accurate. I think it is nice to have Hoover azguwhng
against “oover,

23, This quotation from the House Report reminds me that it goes into the disposition
of government to misrepresent to withhold and supprews about three times in that ™national
interest" jazs, which could, in this context, be cffective,

25, It is mach more, as I somewhers explained, I think in the draft of the
Compleint, than that the Commission used t:. e spectros. They are basic to the conclusions
of te Comripsion —eny conclusion, and they are not in the Commission's files, Let the
government argue the the Commission didn + went themi. Here again also the possibility
I believe to be the certainty, that the sBectros will estadblish Oswald's innocence, But
I would argue that since they are not investigative reports for lew enforcement, since the
proce:s is not secret, aince they ars required to be available under the law, even if
none of thie were true, why chould the government be so anxious to suppress what would
prove Osweld the lome assaassin, 1f these spectros are actuslly consistent with the
FBI's representation of them in peraphrase? And I think the point at the end of the Tirst
paragrpeh should egain come from “pover's testimony, the Govornment CAN have no law
enforcenent purpose. No federal crime was inwolved.

Can there be a better expert on this than Hoover?



