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 G
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re N
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erm

ane U
nder 

th
e P

ro
v
isio

n
s o

f th
e F

reed
o
m

 o
f In

fo
rm

atio
n
 A
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A
. U
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reedom

 of Inform
ation A

ct, C
om
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T
o

 K
n

o
w

 o
r a D

irect In
terest in

 th
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S
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. U

nsubstantiated C
laim

 T
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eneral 

H
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eterm
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 D

iv
u
lg

e S
p
ectro

g
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n
aly

ses 
P
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reedom
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om
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F

O
R

 T
H

E
 D

IS
T

R
IC

T
 O

F
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O
L

U
M

B
IA

 C
IR

C
U

IT
 

N
o
. 71-1026 

H
A

RO
LD

 W
EISBERG

, P
la

in
tiff-A

p
p
ella

n
t 

v.
 

U
.S. D

EPA
R

TM
EN

T O
F JU

STIC
E, 

D
efendant-A

ppellee 

O
n A

ppeal F
rom

 the U
nited States D

istrict C
ourt for the 

D
istrict of C

olum
bia 

B
R

IE
F

 F
O

R
 P

L
A

IN
T

IF
F

-A
P

P
E

L
L

A
N

T
 

ST
A

T
E

M
E

N
T

 O
F

 ISSU
E

S 

1
. 'W

hether court below
 erred in dism

issing com
plaint 

w
h
ich

 stated
 a su

fficien
t claim

 u
n
d
er R

u
le 8

(a) o
f th

e 
F

ed
eral R

u
les o

f C
iv

il P
ro

ced
u
re. 

2
. W

hether court below
 com

m
itted error by not exclud-

ing from
 the record the affidavit by F

B
I A

gent W
illiam

s 
w

hich consisted of argum
ent, opinion, and conclusions of 

law
. 



2 

3
. W

h
eth

er, in
 acco

rd
an

ce w
ith

 th
e p

ro
v
isio

n
s o

f th
e 

F
reed

o
m

 o
f In

fo
rm

atio
n
 A

ct, th
e G

o
v
ern

m
en

t m
et its 

burden of justifying the w
ithholding of the spectrographic 

analyses sought by P
laintiff. 

4. W
h

eth
er th

e sp
ectro

g
rap

h
ic an

aly
ses su

p
p

ressed
 b

y
 

th
e G

o
v
ern

m
en

t are, as a m
atter o

f law
, p

art o
f an

 in
-

v
estig

ativ
e file co

m
p

iled
 fo

r law
 en

fo
rcem

en
t p

u
rp

o
ses. 

5
. W

hether, assum
ing spectrographic analyses are part 

of an investigatory file com
piled for law

 enforcem
ent pur-

p
o
ses, su

ch
 an

aly
ses w

o
u
ld

 h
av

e b
een

 av
ailab

le to
 L

ee 
H

arv
ey

 O
sw

ald
 an

d
 are th

erefo
re p

resen
tly

 accessib
le to

 
P

lain
tiff u

n
d

er th
e term

s o
f th

e F
reed

o
m

 o
f In

fo
rm

atio
n

 
A

ct. 

6
. W

h
eth

er co
u
rt erred

 in
 d

ism
issin

g
 P

lain
tiff's co

m
-

plaint and sum
m

ary judgm
ent should have been aw

arded 
to

 P
lain

tiff. 

R
E

F
E

R
E

N
C

E
 T

O
 R

U
L

IN
G

S 

T
he bases for the decision of the court below

 in granting 
th

e G
o

v
ern

m
en

t's M
o

tio
n

 to
 D

ism
iss w

ere n
o

t articu
-

lated
. D

istrict Ju
d
g
e Jo

h
n
 S

irica sim
p
ly

 d
ism

issed
 th

e 
com

plaint in an order dated N
ovem

ber 17, 1970, reproduced 
at p

ag
e JA

-5
? in

 th
e ap

p
en

d
ix

 to
 th

is b
rief. T

h
e co

u
rt 

below
 issued-eft findings of fact or conclusions of law

. 

T
his case has not previously been before this court. 

ST
A

T
E

M
E

N
T

 O
F

 T
H

E
 C

A
SE

 

I. P
roced

u
ral S

um
m

ary 

P
lain

tiff H
aro

ld
 W

eisb
erg

, an
 au

th
o

r resid
in

g
 at R

o
u

te 
8, F

rederick, M
aryland, brought this action in the U

nited 
S

tates D
istrict C

o
u

rt fo
r th

e D
istrict o

f C
o

lu
m

b
ia b

y
 

filin
g
 a co

m
p
lain

t ag
ain

st th
e D

ep
artm

en
t o

f Ju
stice. 

T
h
e C

o
m

p
lain

t [JA
-2

] seek
s to

 en
jo

in
 th

e D
ep

artm
en

t 
of Justice from

 w
ithholding certain specified spectrographic  

3
 

analyses m
ade in connection w

ith the W
arren C

om
m

ission's 
in

v
estig

atio
n

 in
to

 th
e assassin

atio
n

 o
f P

resid
en

t Jo
h

n
 F

. 
K

ennedy. 

D
efen

d
an

t D
ep

artm
en

t o
f Ju

stice filed
 a M

o
tio

n
 to

 
D

ism
iss th

e A
ctio

n
 o

r, in
 th

e altern
ativ

e fo
r S

u
m

m
ary

 
Ju

d
g
m

en
t, o

n
 O

cto
b
er 6

, 1
9
7
0
. [JA

-] L
ater, o

n
 N

o
v
em

-
ber 9, 1970, D

efendant filed a S
upplem

ent to its M
otion to 

D
ism

iss o
r, in

 th
e altern

ativ
e, fo

r S
u
m

m
ary

 Ju
d
g
m

en
t, 

w
ith an affidavit attached. - 

P
laintiff filed an answ

er to D
efendant's M

otion to D
is-

m
iss o

r, in
 th

e altern
ativ

e, fo
r S

u
m

m
ary

 Ju
d
g
m

en
t o

n
 

O
ctober 16, 1970. [JA

-27] A
fter D

efendant filed the S
up-

plem
ent to his M

otion to D
ism

iss on N
ovem

ber 6th, P
lain-

tiff requested a w
eek's extension in the tim

e set for the hear-
in

g
 u

n
til N

o
v
em

b
er 1

6
, 1

9
7
0
. O

n
 N

o
v
em

b
er 1

6
, 1

9
7
0
, 

after hearing the oral argum
ents on D

efendant's M
otion, 

th
e H

o
n

o
rab

le Ju
d

g
e Jo

h
n

 S
irica g

ran
ted

 th
e M

o
tio

n
 to

 
D

ism
iss. T

he order w
as entered accordingly on N

ovem
ber 

17, 1970. V
A

-521 O
n D

ecem
ber 7, 1970, P

laintiff filed a 
N

otice of A
ppeal to this court along w

ith his appeal bond. 

II. T
h

e C
om

p
lain

t 

T
he com

plaint states a cause of action under the F
ree-

dom
 of Inform

ation A
ct, 5 U

.S
.C

.: 552(a) (3) for failure 
o

f th
e D

ep
artm

en
t o

f Ju
stice to

 m
ak

e av
ailab

le to
 P

lain
-

tiff reco
rd

s to
 w

h
ich

 P
lain

tiff is en
titled

 u
n

d
er th

e term
s 

o
f said

 A
ct. 

T
he com

plaint alleges that certain spectrographic anal-
yses w

ere perform
ed in connection w

ith the investigation 
into P

resident K
ennedy's assassination ; that these spectro-

g
rap

h
ic an

aly
ses w

ere req
u

ested
 b

y
 P

lain
tiff acco

rd
in

g
 

to proper procedure but w
ere denied him

 by the D
efend-

an
t D

ep
artm

en
t o

f Ju
stice ; an

d
 th

at th
e sp

ectro
g
rap

h
ic 

an
aly

ses are b
ein

g
 illeg

ally
 w

ith
h
eld

 fro
m

 h
im

. T
h
e 

co
m

p
lain

t req
u

ests th
e co

u
rt to

 en
jo

in
 th

e fu
rth

er su
p

-
pression of the records sought. 



4 

III. M
otions 

D
efendant D

epartm
ent of Justice set forth tw

o grounds 
in

 su
p
p
o
rt o

f its M
o
tio

n
 fo

r S
u
m

m
ary

 Ju
d
g
m

en
t: 

1
. T

he com
plaint fails to state a claim

 upon w
hich relief 

can be granted, and 

2
. T

h
ere is n

o
 issu

e as to
 an

y
 m

aterial fact an
d
 th

e 
d
efen

d
an

t is en
titled

 to
 ju

d
g
m

en
t as a m

atter o
f law

. 

In addition to the above grounds, D
efendant D

epartm
ent 

o
f Ju

stice claim
ed

 th
at th

e sp
ectro

g
rap

h
ic an

aly
ses w

ere 
part of an investigative file com

piled for law
 enforcem

ent 
purposes and therefore exem

pt from
 disclosure under ex-

cep
tio

n
 (7

) o
f th

e F
reed

o
m

 o
f In

fo
rm

atio
n

 A
ct. 

IV
. Facts 

P
resident John F

. K
ennedy w

as assassinated at D
ealey 

P
laza o

n
 N

o
v
em

b
er 2

2
, 1

9
6
3
. A

fter th
e assassin

atio
n
, 

a bullet and bullet fragm
ents w

ere collected that sam
e day 

at various places ranging from
 D

ealey P
laza and P

arkland 
M

em
orial H

ospital in D
allas to B

ethesda N
aval H

ospital 
in

 M
ary

lan
d

. S
u

b
seq

u
en

tly
, th

e P
resid

en
t o

f th
e U

n
ited

 
S

tates, L
yndon B

. Johnson, requested the F
B

I to conduct 
an investigation into the events surrounding the assassina-
tion. 

A
 w

eek
 after th

e assassin
atio

n
, P

resid
en

t Jo
h
n
so

n
 es-

tablished a P
resident's C

om
m

ission on the A
ssassination 

o
f P

resid
en

t K
en

n
ed

y
, p

o
p

u
larly

 k
n

o
w

n
 as th

e W
arren

 
C

o
m

m
issio

n
. T

h
e d

eclared
 p

u
rp

o
se o

f th
e C

o
m

m
issio

n
 

w
as to

 act as a fact-fin
d
in

g
 b

o
d
y
 w

h
ich

 w
o
u
ld

 u
n
co

v
er 

th
e tru

th
 ab

o
u
t th

e assassin
atio

n
 o

f P
resid

en
t K

en
n
ed

y
. 

T
h

e C
o

m
m

issio
n

 h
ad

 n
o

 law
 en

fo
rcem

en
t p

o
w

ers. T
h

e 
F

B
I acted

 as th
e p

rin
cip

al in
v

estig
ativ

e arm
 o

f th
e W

ar-
ren C

om
m

ission. 

In
 co

n
ju

n
ctio

n
 w

ith
 its fact-fin

d
in

g
 in

v
estig

atio
n
 in

to
 

th
e assassin

atio
n
, th

e F
B

I p
erfo

rm
ed

 fo
r th

e W
arren

 
C

om
m

ission, certain spectrographic exam
inations of a bul- 

5 

let an
d

 v
ario

u
s b

u
llet frag

m
en

ts an
d

 o
th

er o
b

jects, an
d

 
tw

o F
B

I agents testified before the W
arren C

om
m

ission 
in regard to these spectrographic tests. 

In a series of letters dated M
ay 23, 1966; M

arch 12, 1967; 
Jan. 1, 1969; June 2, 1969 ; A

pril 6, 1970; and M
ay 15, 1970 

an
d

 a "R
eq

u
est fo

r A
ccess to

 O
fficial R

eco
rd

s u
n

d
er 5

 
§ 532(a) and 28 C

F
R

 P
art 16," dated M

ay 16, 1970 
(JA

-5-25), P
laintiff requested various officials of the D

e-
fendant to produce for inspection the "spectrographic an-
alyses of bullet, fragm

ents of bullets and other objects, in-
cluding garm

ents and part of vehicle and curbstone said to 
have been struck by bullet and/or fragm

ents during the as-
sassination of P

resident K
ennedy and w

ounding G
overnor 

C
o
m

lily
." [JA

-2
2
] 

O
n
 Ju

n
e 4

, 1
9
7
0
 th

e A
tto

rn
ey

 G
en

eral, Jo
h
n
 M

itch
ell, 

d
en

ied
 P

lain
tiff's req

u
ests o

n
 th

e g
ro

u
n
d
s th

at th
e rec-

o
rd

s so
u
g
h
t "are p

art o
f an

 'in
v
estig

ato
ry

 file co
m

p
iled

 
for law

 enforcem
ent purposes' and therefore exem

pt from
 

disclosure under the F
reedom

 of Inform
ation A

ct's com
-

p
u

lso
ry

 d
isclo

su
re req

u
irem

en
ts. 5

 U
.S

.C
. §

 5
5

2
 (b

) (7
) 

...."
 [JA

-2
4
] 

O
n
 Ju

n
e 1

2
, 1

9
7
0
, th

e D
ep

u
ty

 A
tto

rn
ey

 G
en

eral also
 

denied P
laintiff's request and again cited the investigatory 

files exem
ption. [JA

-24-26] 

SU
M

M
A

R
Y

 O
F

 A
R

G
U

M
E

N
T

 

T
he D

istrict C
ourt erred in granting D

efendant's M
otion 

to D
ism

iss the com
plaint because, excluding m

atters out-
sid

e th
e p

lead
in

g
, P

lain
tiff's co

m
p
lain

t clearly
 stated

 
a

 

su
fficien

t claim
 o

f relief u
n
d
er R

u
le 8

(a) o
f th

e F
ed

eral 
R

ules of C
ivil P

rocedure. 

F
u
rth

er, th
e affid

av
it su

b
m

itted
 b

y
 D

efen
d
an

t in
 su

p
-

port of his m
otion should have been excluded by the trial 

co
u

rt u
n

d
er R

u
le 5

6
(e) o

n
 th

e g
ro

u
n

d
s th

at it co
n

sisted
 

o
f arg

u
m

en
t an

d
 o

p
in

io
n
 an

d
 testified

 as to
 co

n
clu

sio
n
s 

of law
. 
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In
 g

ran
tin

g
 su

m
m

ary
 ju

d
g
m

en
t to

 d
efen

d
an

t it w
as 

n
ecessary

 fo
r th

e co
u
rt to

 fin
d
 b

o
th

 th
at: (1

) th
e sp

ectro
-

g
rap

h
ic an

aly
ses so

u
g
h
t w

ere co
m

p
iled

 fo
r law

 en
fo

rce-

m
en

t p
u
rp

o
ses ; an

d
 (2

) said
 sp

ectro
g
rap

h
ic an

aly
ses 

w
ould not have been available to L

ee H
arvey O

sw
ald had 

h
e liv

ed
 to

 b
e tried

, eith
er u

n
d
er th

e rig
h
t o

f d
isco

v
ery

 

o
r u

n
d
er th

e d
u
ty

 o
f p

ro
secu

to
rs an

d
 in

v
estig

ativ
e ag

en
-

cies to
 d

iv
u
lg

e ex
cu

lp
ato

ry
 ev

id
en

ce. T
h
e co

u
rt b

elo
w

 

erred
 if it h

eld
 eith

er th
at th

e sp
ectro

g
rap

h
ic an

aly
ses 

w
ere com

piled for law
 enforcem

ent purposes or that L
ee 

H
arvey O

sw
ald w

ould not have had access to the spectro-

g
rap

h
ic an

aly
ses so

u
g
h
t b

y
 P

lain
tiff. 

In
 ad

d
itio

n
, th

e co
u
rt erred

 b
y
 in

q
u
irin

g
 in

to
 th

e rea-

so
n
s w

h
y
 P

lain
tiff d

esires access to
 th

ese sp
ectro

g
rap

h
ic 

analyses. 

P
lain

tiff also
 co

n
ten

d
s th

at if th
ere w

ere n
o
 g

en
u
in

e 

issu
es o

f m
aterial fact in

 d
isp

u
te, th

e co
u
rt b

elo
w

 erred
 

in
 n

o
t aw

ard
in

g
 su

m
m

ary
 ju

d
g
m

en
t to

 P
lain

tiff rath
er 

than to D
efendant. 

L
 T

R
IA

L
 C

O
U

R
T

 E
R

R
E

D
 B

Y
 F

A
IL

IN
G

 T
O

 E
X

C
L

U
D

E
 

D
E

F
E

N
D

A
N

T
'S

 A
F

F
ID

A
V

IT
 F

R
O

M
 T

H
E

 R
E

C
O

R
D

. 

In
 th

e co
u
rt b

elo
w

, th
e G

o
v
ern

m
en

t m
o
v
ed

 to
 d

ism
iss 

P
laintiff's action, or in the alternative, for sum

m
ary judg-

m
en

t: 

it
.
 
.
 o

n
 th

e g
ro

u
n
d
s th

at th
e co

m
p
lain

t an
d
 th

e 

ex
h
ib

its attach
ed

 th
ereto

 . . . d
em

o
n
strate th

ere is 
n
o
 claim

 u
p
o
n
 w

h
ich

 relief can
 b

e g
ran

ted
, th

ere 

is n
o
 issu

e as to
 an

y
 m

aterial fact an
d
 th

e d
efen

d
an

t 
is en

titled
 to

 ju
d
g
m

en
t as a m

atter o
f law

." 

T
h
e d

istrict co
u
rt g

ran
ted

 th
e m

o
tio

n
 to

 d
ism

iss. H
o
w

-

ever, the G
overnm

ent m
oved, in the alternative, for sum

-

m
ary judgm

ent, and P
laintiff W

eisberg contends that under 

R
u
le 1

2
(b

) o
f th

e F
ed

eral R
u
les o

f C
iv

il P
ro

ced
u
re th

e  

7 

co
u
rt w

as req
u
ired

 to
 treat th

e m
o
tio

n
 as o

n
e fo

r su
m

- 

m
ary

 ju
d
g
m

en
t. T

h
e last sen

ten
ce o

f R
u
le 1

2
(b

) states: 

"If, o
n
 a m

o
tio

n
 assertin

g
 th

e d
efen

se n
u
m

b
ered

 
(6

) to
 d

ism
iss fo

r failu
re o

f th
e p

lead
in

g
 to

 state 
a claim

 u
p
o
n
 w

h
ich

 relief can
 b

e g
ran

ted
, m

atters 
o
u
tsid

e th
e p

lead
in

g
 are p

resen
ted

 to
 an

d
 n

o
t ex

-
clu

d
ed

 b
y
 th

e co
u
rt, th

e m
o
tio

n
 sh

all b
e treated

 as 
o
n
e fo

r su
m

m
ary

 ju
d
g
m

en
t. . . ." 

In
 th

e in
stan

t case, m
atters o

u
tsid

e th
e p

lead
in

g
s w

ere 

p
resen

ted
 to

 b
u
t n

o
t ex

clu
d
ed

 b
y
 th

e co
u
rt, so

 th
at th

e 

G
o
v
ern

m
en

t's m
o
tio

n
 w

as req
u
ired

 to
 b

e treated
 as o

n
e 

for sum
m

ary judgm
ent under R

ule 56 of the F
ederal R

ules. 

In
 tu

rn
, th

e p
ro

v
isio

n
s o

f R
u
le 5

6
 lay

 d
o
w

n
 certain

 

restrictions on the m
aterials added to the pleadings. T

hus, 

5
6
(e) p

ro
v
id

es: 

"S
u
p
p
o
rtin

g
 an

d
 o

p
p
o
sin

g
 affid

av
its sh

all b
e m

ad
e 

o
n
 p

erso
n
al k

n
o
w

led
g
e, sh

all set fo
rth

 su
ch

 facts as 
w

ould be adm
issible in evidence, and shall show

 af-
firm

ativ
ely

 th
at th

e affian
t is co

m
p
eten

t to
 testify

 
to

 th
e m

atters stated
 th

erein
." 

In conjunction w
ith a supplem

ent to its M
otion to D

is-

m
iss o

r fo
r S

u
m

m
ary

 Ju
d
g
m

en
t, th

e G
o
v
ern

m
en

t su
b
-

m
itted an affidavit by F

B
I A

gent M
arion W

illiam
s. [JA

-

50-51] W
eisberg contends that this affidavit failed to m

eet 

an
y
 o

f th
e q

u
alificatio

n
s co

n
tain

ed
 in

 th
e q

u
o
ted

 p
art o

f 

R
ule 56(e) : the affidavit w

as not m
ade on personal know

l-

ed
g
e, set fo

rth
 so

m
e facts su

ch
 as w

o
u
ld

 n
o
t b

e m
ad

e 

adm
issible in evidence, and failed to show

 affirm
atively that 

the affiant w
as com

petent to testify to the m
atters stated 

in the affidavit. 

M
oreover, the sole purpose of the W

illiam
s affidavit is 

to
 sh

o
w

 th
at th

e sp
ectro

g
rap

h
ic ex

am
in

atio
n
s so

u
g
h
t b

y
 

W
eisb

erg
 are p

art o
f an

 in
v
estig

ato
ry

 file w
h
ich

 w
as 

co
m

p
iled

 fo
r law

 en
fo

rcem
en

t p
u
rp

o
ses. W

eisb
erg

 co
n
- 
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ten
d
s th

at th
e cen

tral p
o
in

t o
f w

h
eth

er o
r n

o
t a file is 

an
 in

v
estig

ativ
e file fo

r law
 en

fo
rcem

en
t p

u
rp

o
ses is a 

q
u
estio

n
 o

f law
, n

o
t o

f fact, an
d
 th

erefo
re n

o
t p

ro
p
erly

 

contained in an affidavit supporting a m
otion for sum

m
ary 

judgm
ent. 

T
h
u
s, th

e co
u
rt in

 W
ellin

g
 v. F

a
irm

o
n
t C

rea
m

ery C
o
., 

139 F
.2d 318 (C

.A
. 8, 1943) ruled: 

". . . affid
av

its w
h
ich

 co
n
tain

 m
ere co

n
clu

sio
n
s o

f 
law

 o
r restatem

en
ts o

f alleg
atio

n
s o

f th
e p

lead
in

g
s 

are n
o
t su

fficien
t to

 su
p
p
o
rt a m

o
tio

n
 fo

r su
m

m
ary

 
judgm

ent." 

T
he affidavit offered by the G

overnm
ent in support of 

its m
o
tio

n
 fo

r su
m

m
ary

 ju
d
g
m

en
t w

as p
recisely

 th
is, an

 

attem
pt to invoke the authority of an F

B
I A

gent to reach 

a conclusion of law
 w

hich m
erely restated the allegations 

in
 th

e G
o
v
en

im
en

t's p
lead

in
g
s. 

'W
hile this is the prim

ary and fatal defect in the affidavit 

ex
ecu

ted
 b

y
 F

B
I A

g
en

t W
illiam

s, it is n
o
t th

e o
n
ly

 o
n
e. 

M
uch of the affidavit is argum

ent, m
uch is opinion. T

hus, 

p
arag

rap
h
 5

 o
f th

e W
illiam

s affid
av

it states: 

"T
h
e release o

f raw
 d

ata fro
m

 su
ch

 in
v
estig

ativ
e 

files to
 an

y
 an

d
 all p

erso
n
s w

h
o
 req

u
est th

em
 w

o
u
ld

 
serio

u
sly

 in
terfere w

ith
 th

e efficien
t o

p
eratio

n
 o

f th
e 

F
B

I an
d
 w

ith
 th

e p
ro

p
er d

isch
arg

e o
f its im

p
o
rtan

t 
law

 enforcem
ent responsibilities, since it w

ould open 
th

e d
o
o
r to

 u
n
w

arran
ted

 in
v
asio

n
s o

f p
riv

acy
 an

d
 

other possible abuses by persons seeking inform
ation 

fro
m

 su
ch

 files. It co
u
ld

 lead
, fo

r ex
am

p
le, to

 ex
-

posure/ of confidential inform
ants ; the disclosure out 

o
f co

n
tex

t o
f th

e n
am

es o
f in

n
o
cen

t p
arties, su

ch
 as 

w
itn

esses ; th
e d

isclo
su

re o
f th

e n
am

es o
f su

sp
ected

 
p
erso

n
s o

n
 w

h
o
m

 crim
in

al ju
stice actio

n
 is n

o
t y

et 
co

m
p
lete ; p

o
ssib

le b
lack

m
ail; an

d
 in

 g
en

eral d
o
 ir-

rep
arab

le d
am

ag
e. A

cq
u
iescen

ce to
 th

e P
lain

tiff's 
req

u
est in

 in
stan

t litig
atio

n
 w

o
u
ld

 create a h
ig

h
ly

 
d
an

g
ero

u
s p

reced
en

t in
 th

is reg
ard

." [JA
-5

1
] 

9 

T
h
ere is n

o
 d

o
u
b
tin

g
 th

e fact th
at th

is recital catalo
g
s 

an
 im

p
ressiv

e list o
f h

o
rro

rs. It is clear, h
o
w

ev
er, th

at 

in
 ad

d
itio

n
 to

 b
ein

g
 m

eretricio
u
s, th

ese assertio
n
s co

n
-

stitute argum
ent and opinion and could not properly sup-

port a m
otion for sum

m
ary judgm

ent, and therefore should 

not have been considered by the court. 

In fact, there w
as no part of the W

illiam
s affidavit w

hich 

w
o
u
ld

 b
e ad

m
issib

le in
 ev

id
en

ce o
r co

u
ld

 p
ro

p
erly

 b
e 

considered on a m
otion for sum

m
ary judgm

ent and there-
fore the affidavit should have been stricken by the court. 

B
ecau

se th
e co

u
rt m

ad
e n

o
 fin

d
in

g
 o

f facts o
r co

n
clu

-

sio
n
s o

f law
, an

d
 b

ecau
se th

e co
u
rt failed

 to
 ex

clu
d
e 

th
is affid

av
it fro

m
 th

e reco
rd

, th
e p

o
ssib

ility
 th

at th
is 

affidavit helped determ
ine the m

otion for sum
m

ary judg-

m
ent cannot be discounted. 

II. IN
 G

R
A

N
T

IN
G

 S
U

M
M

A
R

Y
 JU

D
G

M
E

N
T

, T
R

IA
L

 C
O

U
R

T
 C

O
M

-

M
IT

T
E

D
 E

R
R

O
R

 B
Y

 A
P

P
L

Y
IN

G
 L

E
G

A
L

 C
O

N
C

E
P

T
S

 W
H

IC
H

 

A
R

E
 N

O
T

 P
R

O
P

E
R

 O
R

 G
E

R
M

A
N

E
 U

N
D

E
R

 T
H

E
 P

R
O

V
IS

IO
N

S
 

O
F

 T
H

E
 F

R
E

E
D

O
M

 O
F

 IN
F

O
R

M
A

T
IO

N
 A

C
T

. 

A
. U

n
d

er th
e F

reed
om

 of In
form

ation
 A

ct, C
om

p
lain

an
t D

oes 

N
ot H

ave T
o E

stab
lish

 a N
eed

 T
o K

n
ow

 or a D
irect In

ter-
est in

 th
e R

ecord
s S

ou
gh

t. 

P
rio

r to
 th

e en
actm

en
t o

f th
e F

reed
o
m

 o
f In

fo
rm

atio
n
 

A
ct, th

e av
ailab

ility
 o

f ag
en

cy
 reco

rd
s w

as g
o
v
ern

ed
 b

y
 

S
ectio

n
 3

 o
f th

e A
d
m

in
istrativ

e P
ro

ced
u
re A

ct. S
u
b
sec-

tio
n
 (c) o

f th
at A

ct read
: 

" (c) 
P

ublic records.—
Save as o

th
erw

ise req
u
ired

 b
y
 

statute, m
atters of official record shall in accordance 

w
ith published rule be m

ade available to persons prop-
erly

 an
d
 d

irectly
 co

n
cern

ed
 ex

cep
t in

fo
rm

atio
n
 h

eld
 

confidential for good cause found." 

T
he availability of R

ecords under the current A
ct is gov-

erned by 5 U
.S

.C
. § 552 (a) (3), w

hich states: 

". . . every agency shall upon request for identifiable 
records m

ade in accordance w
ith published rules . . . 

m
ake such records prom

ptly available to
 a

n
y p

erso
n
." 

(em
phasis added). 
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-W
hen S

. 1160, the bill w
hich becam

e the F
reedom

 of In-

form
ation A

ct, w
as reported to the S

enate, the C
hairm

an 

o
f th

e su
b
co

m
m

ittee o
n
 th

e Ju
d
iciary

, S
en

ato
r E

d
w

ard
 

V
. L

o
n
g
, su

b
m

itted
 a rep

o
rt o

n
 th

e b
ill. In

 th
at rep

o
rt, 

S
enator L

ong stated that the existing statute had "serious 

deficiencies." O
ne of these serious deficiencies related to 

the provisions of the above quoted section 3(c) of the A
d-

m
inistrative P

rocedure A
ct: 

"A
s to

 p
u
b
lic reco

rd
s g

en
erally

, su
b
sectio

n
 (c), re-

q
u
ires th

eir av
ailab

ility
 'to

 p
erso

n
s p

ro
p
erly

 an
d
 d

i-
rectly concerned except inform

ation held confidential 
for good cause found.' T

his is a double-barrelled loop-
h
o
le b

ecau
se n

o
t o

n
ly

 is th
ere th

e v
ag

u
e p

h
rase 'fo

r 
g
o
o
d
 cau

se fo
u
n
d
,' th

ere is also
 a fu

rth
er ex

cu
se fo

r 
w

ith
h
o
ld

in
g
 if p

erso
n
s are n

o
t 'p

ro
p
erly

 an
d
 d

irectly
 

concerned.' " [S
. R

ep. N
o. 813, 89th C

ong., 1st S
ess., 

p. 5 (1965)] 

T
h
e S

en
ate R

ep
o
rt m

ak
es it q

u
ite clear th

at th
e S

en
ate 

took a dism
al view

 of the existing law
: 

"It is the conclusion of the com
m

ittee that the present 
sectio

n
 3

 o
f th

e A
d
m

in
istrativ

e P
ro

ced
u
re A

ct is o
f 

little o
r n

o
 v

alu
e to

 th
e p

u
b
lic in

 g
ain

in
g
 access to

 
reco

rd
s o

f th
e F

ed
eral G

o
v
ern

m
en

t. In
d
eed

, it h
as 

h
a
d
 p

re
c
ise

ly
 th

e
 o

p
p
o
site

 e
ffe

c
t: it is c

ite
d
 a

s 
statu

to
ry

 au
th

o
rity

 fo
r th

e w
ith

h
o
ld

in
g
 o

f v
irtu

ally
 

any piece of inform
ation that an official or an agency 

d
o
es n

o
t w

ish
 to

 d
isclo

se." [S
. R

ep
. N

o
. 8

1
3
, 8

9
th

 
C

ong., 1st S
ess., p. 5 (1965)] 

M
ore specifically, the S

enate R
eport asserted that: 

"S
. 1

1
6
0
 w

o
u
ld

 em
p
h
asize th

at sectio
n
 3

 o
f th

e A
d
-

m
inistrative P

rocedure A
ct is not a w

ithholding statute 
b
u
t a

 d
isc

lo
su

re
 sta

tu
te

 b
y
 th

e
 fo

llo
w

in
g
 m

a
jo

r 
changes: 

(2) It elim
inates the test of w

ho shall have the right 
to

 d
ifferen

t in
fo

rm
atio

n
. F

o
r th

e g
reat m

ajo
rity

 o
f 

different records, the public as a w
hole has a right to 

k
n
o
w

 w
h
at its G

o
v
ern

m
en

t is d
o
in

g
." [S

. R
ep

. N
o
. 

813, 89th C
ong., 1st S

ess., p. 5 (1965)] 

1
1
 

T
he C

ongressm
an w

ho floor-m
anaged the F

reedom
 of In-

fo
rm

atio
n
 A

ct in
 th

e H
o
u
se w

as R
ep

resen
tativ

e M
o
ss, a 

long-tim
e cham

pion of the legislation and C
hairm

an of the 

F
oreign and G

overnm
ent Inform

ation S
ubcom

m
ittee of the 

C
om

m
ittee on G

overnm
ent O

perations, w
hich handled the 

legislation. 

A
ddressing the H

ouse after he had m
oved that S

. 1160 

be passed, C
hairm

an M
oss reiterated the conclusion of the 

S
en

ate R
ep

o
rt. N

o
tin

g
 th

at S
. 1

1
6
0
 w

o
u
ld

 m
ak

e th
ree 

m
ajor changes in the existing law

, M
oss stated: 

"F
irst. T

h
e b

ill w
o
u
ld

 elim
in

ate th
e 'p

ro
p
erly

 an
d
 

d
irectly

 co
n
cern

ed
' test o

f w
h
o
 sh

all h
av

e access to
 

public records, stating that the great m
ajority of rec-

ords shall be available to 'any person.' " (C
ong. R

ec., 
June 20, 1966 p. 13001). 

T
hus, the C

ongressional intent in em
ploying the phrase 

`to
 an

y
 p

erso
n
' is clear; it reflected

 a d
eep

-seated
 co

n
-

gressional dissatisfaction w
ith a specific provision in the 

existing law
. 

U
nfortunately, neither the express language of the A

et 

o
n
 th

is p
o
in

t n
o
r its leg

islativ
e h

isto
ry

 h
av

e b
een

 g
iv

en
 

due regard by som
e courts. In the instant case, the hearing 

tran
scrip

t reflects th
at th

e ju
d
g
e th

o
u
g
h
t it relev

an
t to

 

inquire: "F
or w

hat purpose does your client seek this in- 

fo
rm

atio
n
?" [JA

-5
9
] 

U
nder the law

 w
hich the judge w

as obligated to apply to 

the m
otion for sum

m
ary judgm

ent before him
, this inquiry 

w
as b

o
th

 irrelev
an

t an
d
 im

p
ro

p
er. A

s th
e trial ju

d
g
e 

issued no conclusions of law
, it is im

possible for appellant 

to know
 to w

hat extent this im
proper inquiry influenced 

his decision to dism
iss the com

plaint. 



1
2
 

B
. U

n
su

b
stan

tiated
 C

laim
 T

h
at A

ttorn
ey G

en
eral H

ad
 D

eter-
m

in
ed

 It Is N
ot in

 th
e N

ation
al In

terest T
o D

ivu
lge S

p
ec-

trograp
h

ic A
n

alyses P
resen

ted
 C

ou
rt W

ith
 an

 E
rron

eou
s 

C
on

stru
ction

 of th
e F

reed
om

 of In
form

ation
 A

ct. 

O
n
 o

ral arg
u
m

en
t fo

llo
w

in
g
 P

lain
tiff's p

resen
tatio

n
, 

co
u

n
sel fo

r th
e G

o
v

ern
m

en
t ro

se to
 m

ak
e th

e fo
llo

w
in

g
 

statem
ent : 

"P
rim

arily
, h

o
w

ev
er, w

e m
u
st reco

g
n
ize th

at th
e ex

-
em

p
tio

n
s w

h
ich

 are co
n
tain

ed
 in

 th
is A

ct are in
 p

art 
d
iscretio

n
ary

 ex
em

p
tio

n
s in

 th
at th

e ad
m

in
istrativ

e 
p
arty

 m
ay

 m
ak

e a d
eterm

in
atio

n
 n

o
t w

h
eth

er th
e 

in
fo

rm
atio

n
 sh

o
u
ld

 n
o
t b

e released
 b

ecau
se o

f n
a-

tional security, but I believe the P
resident's com

m
ents 

say
 n

atio
n
al in

terest as w
ell. In

 th
is in

stan
ce th

e 
A

ttorney G
eneral of the U

nited S
tates has determ

ined 
th

at it is n
o
t in

 th
e n

atio
n
al in

terest to
 d

iv
u
lg

e th
ese 

sp
ectro

g
rap

h
ic an

aly
ses." [JA

-6
0

1
 

G
overnm

ent C
ounsel failed to produce any affidavit or 

statem
ent to substantiate his claim

 that the A
ttorney G

en-
eral h

ad
 d

eterm
in

ed
 th

at th
e release o

f su
ch

 scien
tific 

stu
d
ies w

o
u
ld

 b
e ag

ain
st th

e n
atio

n
al in

terest, n
o
r d

id
 h

e 
explain how

 revelation of such inform
ation could be detri- 

m
ental to the best interests of the country. 

H
ad

 th
e G

o
v

ern
m

en
t co

u
n

sel p
ro

d
u

ced
 an

 affid
av

it to
 

substantiate his statem
ent., it w

ould have been irrelevant in 
an

y
 case. P

rio
r to

 th
e en

actm
en

t o
f th

e F
reed

o
m

 o
f In

-
form

ation A
ct, "national interest" m

ight have been synony-
m

ous w
ith "public interest" and thus susceptible to being 

u
sed

 asa
  a p

retex
t fo

r th
e su

p
p
ressio

n
 o

f th
ese sp

ectro
-

grapher analyses. H
ow

ever, the text of the F
reedom

 of In-
form

ation A
ct m

akes no m
ention of "national interest" or 

"national security" or even "public. interest" in providing 
that certain classes of m

aterials be exem
pt from

 disclosure. 
T

he closest language to those expressions contained in the 

13 

A
ct is fo

u
n
d
 in

 5
 U

.S
.C

. §
5
5
2
(b

)(1
), w

h
ich

 p
ro

v
id

es an
 

exem
ption for m

atters that a
re: 

"specifically required by E
xecutive O

rder to be kept 
secret in

 th
e in

terest o
f n

atio
n

al d
efen

se o
r fo

reig
n

 
policy." 

T
he determ

ination attributed to the A
ttorney G

eneral by 
G

overnm
ent counsel is only said to have referred to "na-

tio
n
al in

terest," w
h
ich

 certain
ly

 d
o
es n

o
t b

rin
g
 it w

ith
in

 
the am

bit of the specific and m
ore narrow

 exceptions laid 
dow

n in (b) (1). 

T
h
e leg

islativ
e h

isto
ry

 m
ak

es it v
ery

 clear w
h
at C

o
n
-

g
ress in

ten
d
ed

 to
 d

o
 b

y
 ch

an
g
in

g
 th

e w
o
rd

in
g
 in

 th
e o

ld
 

law
. T

h
e S

en
ate R

ep
o

rt carefu
lly

 d
escrib

es th
e sco

p
e o

f 
the "national defense or foreign policyllexem

ption: 

"E
xem

ption N
o. 1 is for m

atters specifically required 
b
y
 E

x
ecu

tiv
e O

rd
er to

 b
e k

ep
t secret in

 th
e in

terest 
of national defense or foreign policy. T

he change of 
standard from

 'in the public interest' is m
ade both to 

delim
it m

ore narrow
ly the exem

ption and to give it a 
m

o
re p

recise d
efin

itio
n
: T

h
e p

h
rase 'p

u
b
lic in

terest' 
in

 sectio
n
 3

(a) o
f th

e A
d
m

in
istrativ

e P
ro

ced
u
re A

ct 
has been subject to conflicting interpretations, often 
co

lo
red

 b
y
 p

erso
n
al p

reju
d
ices an

d
 p

red
ilectio

n
s. It 

ad
m

its 'o
f n

o
 clear d

elin
eatio

n
s, an

d
 it h

as serv
ed

 in
 

m
an

y
 cases to

 d
efeat th

e v
ery

 p
u
rp

o
se fo

r w
h
ich

 it 
w

as in
ten

d
ed

—
th

e p
u
b
lic's rig

h
t to

 k
n
o
w

 th
e o

p
era-

tio
n
s o

f its G
o
v
ern

m
en

t. R
ath

er th
an

 p
ro

tectin
g
 th

e 
public's interest, it has caused w

idespread.  public dis-
satisfactio

n
 an

d
 co

n
fu

sio
n
. R

eten
tio

n
 o

f su
ch

 an
 ex

-
ception in section 3(a) is, therefore, inconsistent w

ith 
the general objective of enabling the public to readily 
gain access to the inform

ation necessary to deal effec-
tiv

e
ly

 a
n
d
 u

p
o
n
 a

n
 e

q
u
a
l fo

o
tin

g
 w

ith
 F

e
d
e
ra

l 
A

gencies." [S
. R

ep. N
o. 813, 89th C

ong., 1st S
ess., p. 

8 (1965)] 

It sh
o
u
ld

 b
e p

o
in

ted
 o

u
t h

ere, th
at in

 ad
d
itio

n
 to

 b
ein

g
 

n
arro

w
ly

 d
raw

n
, th

e ex
cep

tio
n
s fo

r n
atio

n
al d

efen
se o

r 
fo

reig
n
 p

o
licy

 are, b
y
 th

e ex
p
ress w

o
rd

in
g
 o

f th
is v

ery
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su
b

sectio
n

, cap
ab

le o
f b

ein
g

 in
v

o
k

ed
 o

n
ly

 b
y

 E
x

ecu
tiv

e 
O

rd
er. E

x
em

p
tio

n
 (1

) can
n
o
t b

e in
v
o
k
ed

 at th
e d

iscre-
tion of the A

ttorney G
eneral, or any other C

abinet O
fficer, 

nor on the say-so of his deputy. 

A
g
ain

, as th
e co

u
rt issu

ed
 n

o
 fin

d
in

g
s o

f fact o
r co

n
-

clusions of law
, it is im

possible to know
 to w

hat extent he 
w

as influenced in his decision to grant sum
m

ary judgm
ent 

b
y

 th
is irrelev

an
t statem

en
t th

at th
e A

tto
rn

ey
 G

en
eral 

h
ad

 d
ecid

ed
 to

 w
ith

h
o

ld
 th

e sp
ectro

g
rap

h
ic an

aly
ses, "at 

his discretion," as a m
atter of "national interest." 

III. T
H

E
 D

IS
T

R
IC

T
 C

O
U

R
T

 E
R

R
E

D
 IN

 D
IS

M
IS

S
IN

G
 T

H
E

 C
O

M
-

P
L

A
IN

T
 O

N
 T

H
E

 G
R

O
U

N
D

S
 T

H
A

T
 T

H
E

 M
A

T
E

R
IA

L
 S

O
U

G
H

T
 

H
E

R
E

IN
 W

A
S

 E
X

E
M

P
T

 F
R

O
M

 D
IS

C
L

O
S

U
R

E
 U

N
D

E
R

 5 U
.S

.C
. 

§ 552(b
)(7). 

In the proceeding below
, the G

overnm
ent m

oved to dis-
m

iss P
lain

tiff's actio
n

, o
r in

 th
e altern

ativ
e, fo

r su
m

m
ary

 
judgm

ent. O
ne of the tw

o grounds claim
ed w

as that "the 
co

m
p
lain

t an
d
 th

e ex
h
ib

its attach
ed

 th
ereto

 . . . d
em

o
n
-

strate th
ere is n

o
 claim

 u
p
o
n
 w

h
ich

 relief can
 b

e g
ran

ted
 

I
f
 

R
u

le 8
(a) o

f th
e F

ed
eral R

u
les o

f C
iv

il P
ro

ced
u

re sets 
dow

n the requirem
ents w

hich. a pleading m
ust contain in 

o
rd

er to
 state a v

alid
 claim

 o
f relief: 

"
(a

) C
la

im
s fo

r R
elief. 

A
 pleading w

hich sets forth 
a claim

 for relief ... shall contain (1) a short and plain 
statem

ent of the grounds upon w
hich the court's juris-

d
ictio

n
 d

ep
en

d
s . . . , (2

) a sh
o

rt an
d

 p
lain

 statem
en

t 
o

f th
e claim

 sh
o

w
in

g
 th

at th
e p

lead
er is en

titled
 to

 
relief, an

d
 (3

) a d
em

an
d

 fo
r ju

d
g

m
en

t fo
r th

e relief 
to w

hich he deem
s him

self entitled." 

It is readily apparent that W
eisberg's com

plaint fulfilled 
each of the three prerequisites for a sufficient claim

 laid out 
by R

ule 8(a). B
ecause of this, and because R

ule 12(b) (6) 
required the G

overm
ent's m

otion to be treated as a m
otion 

for sum
m

ary judgm
ent, A

ppellant proceeds directly now
  

15 

to
 a d

iscu
ssio

n
 o

f th
e g

ro
u

n
d

s fo
r g

ran
tin

g
 su

m
m

ary
 

judgm
ent. 

T
he crucial issue presented by the G

overnm
ent's -M

otion 
fo

r S
u
m

m
ary

 Ju
d
g
m

en
t is w

h
eth

er, as a m
atter o

f law
, 

the spectrographic analyses sought by W
eisberg are part of 

an
 ag

en
cy

 file w
h
ich

 receiv
es p

ro
tectio

n
 u

n
d
er 5

 U
.S

.C
.  

532(b) (7). T
hat section establishes an exem

ption from
 

disclosure for m
atters that are: 

"(7) investigatory files com
piled for law

 enforcem
ent 

p
u

rp
o

ses ex
cep

t to
 th

e ex
ten

t av
ailab

le b
y

 law
 to

 a 
party other than an agency." 

A
p
p
ellan

t co
n
ten

d
s th

at th
ere are sev

eral su
b
stan

tial 
reasons w

hy this provision does not exem
pt from

 disclosure 
th

e m
aterials so

u
g

h
t in

 th
is case. T

h
ese reaso

n
s are d

is-
cussed in the sections w

hich follow
. 

A
. T

h
e R

ecord
s S

ou
gh

t W
ere N

ot C
om

p
iled

 for L
aw

 
E

n
forcem

en
t P

u
rp

oses. 

O
n oral argum

ent, the G
overnm

ent took the position that 
there could be a law

 enforcem
ent. purpose even though there 

w
as no statutory law

 granting the agency jurisdiction: 

"P
lain

tiff's arg
u

m
en

t th
erefo

re g
o

es to
 tw

o
 p

o
in

ts. 
T

h
e first o

f w
h
ich

 is th
at sin

ce th
ere is n

o
 statu

to
ry

 
law

 o
n
 assassin

atin
g
 p

reid
en

ts n
o
th

in
g
 th

at th
e F

B
I 

did subsequent to the assassination could be for a law
 

en
fo

rcem
en

t p
u
rp

o
se. I th

in
k
 th

at th
e fallacy

 o
f th

e 
arg

u
m

en
t is in

 th
e statem

en
t o

f th
e arg

u
m

en
t,. th

at 
th

ere m
u

st b
e so

m
e law

 en
fo

rcem
en

t p
u

rp
o

se to
 b

e 
served by the F

B
I investigating a cold-blooded m

urder 
of an A

m
erican P

resident." 

"W
e know

 now
 that there is a statutory law

, but does 
that m

ean basically as w
e as law

yers understand that 
because there w

asn't any statutory explication of the 
crim

e, th
at th

ere w
asn

't an
y

 law
, n

atu
ral o

r h
u

m
an

, 
to our basic society that w

asn't violated before. S
o, I 

say the fallacy of the argum
ent is in this statem

ent." 
[JA

-60] 
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G
overnm

ent counsel need not have labored so w
ith these 

abstractions. W
hen the P

resident w
as assassinated a crim

e 
w

as co
m

m
itted

; b
u

t it w
as co

m
m

itted
 in

 T
ex

as an
d

 th
e 

S
tate of T

exas had jurisdiction over the crim
e. N

o agency 
of the F

ederal G
overnm

ent, nor the W
arren C

om
m

ission, 
d
id

 h
av

e ju
risd

ictio
n
 o

v
er th

e crim
in

al act, as D
efen

d
an

t 
adm

itted w
as the case in 1963. 

A
s to

 th
e co

n
cep

ts o
f "n

atu
ral an

d
 h

u
m

an
 law

," th
e 

actu
al leg

islativ
e h

isto
ry

 o
f ex

em
p

tio
n

 (b
) (7

) in
d

icates 
th

at its sw
eep

 is so
m

ew
h

at less ecu
m

en
ical th

an
 g

o
v

ern
-

m
ent counsel w

ould have us believe. T
he note on exem

ption 
(7) w

hich is contained in the H
ouse R

eport explains : 

"T
h
is ex

em
p
tio

n
 co

v
ers in

v
estig

ato
ry

 files related
 to

 
enforcem

ent of all .kinds of law
s, labor and securities 

law
s as w

ell as crim
in

al law
s." [H

.R
. N

o
. 1

4
9
7
, 8

9
th

 
C

ongress, 2nd S
ession, p. 11 (1966) ] 

T
h
e lan

g
u
ag

e u
sed

 in
 th

e leg
islativ

e h
isto

ry
 in

d
icates 

th
at th

e files co
n
tem

p
lated

 w
ere th

o
se co

m
p
iled

 in
 co

n
-

junction w
ith the enforcem

ent of specific law
s. 

T
h

ere is 
n
o
t th

e slig
h
test su

g
g
estio

n
 th

at C
o
n
g
ress in

ten
d
ed

 th
at 

the concept be extended to include the enforcem
ent of any-

th
in

g
 so

 in
d
eterm

in
ate as "n

atu
ral o

r h
u
m

an
 law

." N
o
r 

d
o

es th
e leg

islativ
e h

isto
ry

 ev
en

 in
d

icate C
o

n
g

ressio
n

al 
in

ten
t to

 in
clu

d
e certain

 less ab
stract, m

o
re sp

ecific sy
s- 

tem
s of law

 w
ithin the com

pass of protected law
 enforce-

m
en

t files ; fo
r ex

am
p
le, th

e leg
islativ

e n
o
te refers to

 
secu

rities law
s b

u
t say

s n
o
th

in
g
 w

h
atso

ev
er ab

o
u
t can

o
n
 

law
. C

ongress seem
s to have fram

ed the provisions of the 
F

reed
o
m

 o
f In

fo
rm

atio
n
 A

ct u
p
o
n
 th

e su
p
p
o
sitio

n
 th

at 
the law

suits brought under it w
ould be argued in A

m
erican 

co
u
rts, n

o
t in

 th
e P

o
p
e's ch

am
b
ers. . 

T
h
ere are, in

 ad
d
itio

n
, stro

n
g
 reaso

n
s fo

r ad
h
erin

g
 to

 
th

e ex
p
ress w

o
rd

in
g
 u

sed
 in

 th
e H

o
u
se R

ep
o
rt N

o
te o

n
 

E
x

em
p

tio
n

 (7
). A

s th
is co

u
rt n

o
ted

 in
 

A
m

erican M
ail 

L
ine, L

td. v. G
ulick, 
	F

.2d 696 (C
.A

.D
.C

., 1969) : 
n

 /3
) ei,s, 'a

y
, A

 
. th

e leg
islativ

e h
isto

ry
 b

eh
in

d
[th

e F
reed

o
m

 o
f 

In
fo

rm
atio

n
 A

ct] rev
eals th

at th
e p

rem
ier p

u
rp

o
se o

f 

17 

the A
ct w

as to elucidate the availability of G
overnm

ent 
records to the A

m
erican citizen. In addition, C

ongress 
sought to elim

inate m
uch of the vagueness of the old 

law
 ..." (411 F

.2d 696, at 699) 

G
overnm

ent's position that there need only be a viola-
tio

n
 o

f "n
atu

ral o
r h

u
m

an
 law

" in
 o

rd
er to

 fu
lfill th

e re-
quirem

ent that there be a law
 enforcem

ent purpose w
ould 

restore to the law
 governing access to G

overnm
ent records 

"m
u
ch

 o
f th

e v
ag

u
en

ess o
f th

e o
ld

 law
." In

d
eed

, if G
o
v
-

ernm
ent's criteria w

ere read into the A
ct as the standard, 

it w
ould tend to occlude rather than "elucidate" the avail-

ability of G
overnm

ent records. S
uch a "standard" w

ould 
en

ab
le g

o
v
ern

m
en

tal ag
en

cies to
 claim

 th
e in

v
estig

ativ
e 

file exem
ption .for virtually all docum

ents in their posses-
sio

n
. T

h
is w

o
u
ld

 b
e at least a p

artial rev
ersio

n
 to

 th
e 

status quo ante w
here, as the S

enate R
eport said: 

"U
nder the present section 3, any G

overnm
ent official 

can under color of law
 w

ithhold alm
ost anything from

 
any citizen under the vague standards—

or, m
ore pre-

cisely
, lack

 o
f stan

d
ard

s—
in

 sectio
n

 3
. It w

o
u

ld
 re-

q
u
ire alm

o
st n

o
 effo

rt fo
r an

y
 o

fficial to
 th

in
k
 u

p
 a 

reason w
hy a piece of inform

ation should he w
ithheld 

(1
) b

ecau
se it w

as in
 th

e 'p
u
b
lic in

terest,' o
r (2

) 'fo
r 

g
o

o
d

'cau
se fo

u
n

d
,' o

r (3
) th

at th
e p

erso
n

 m
ak

in
g

 th
e 

req
u
est w

as n
o
t 'p

ro
p
erly

 an
d
 d

irectly
' co

n
cern

ed
." 

[S
.R

. R
ep. N

o. 813, 89th C
ong., 1st S

ess., p. 5 (1965)] 

F
inally, such a standard is too abstract to guide a judge 

and the ensuing confusion w
ould tend to m

ake access to 
public records an uncertain quest subject to the w

him
 and 

caprice of individual bureaucrats and judges. 

A
ppellant urges that "law

 enforcem
ent" requires a law

—
sta

tu
to

ry
 o

r c
o

m
m

o
n

, n
o

t "h
u

m
a
n

" o
r "n

a
tu

ra
l" o

r 
"canon" law

 ; therefore, the spectrographic analyses sought 
in this case w

ere not m
ade for "law

 enforcem
ent purposes" 

and are not exem
pt under exem

ption (7). 
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B
. A

ssu
m

in
g

, A
rg

u
en

d
o

, T
h

ai S
p

ectro
g

rap
h

ic A
n

aly
ses W

ere 
P

art o
f an

 In
v

estig
ativ

e F
ile. C

o
m

p
iled

 fo
r L

aw
 E

n
fo

rce-
m

en
t P

u
rp

o
ses, T

hey H
av

e N
cw

 L
o
st T

h
at S

tatu
s B

ecau
se 

T
h

ere Is N
o

 P
ro

sp
ect o

f E
n

fo
rcem

en
t P

ro
ceed

in
g

s in
 W

h
ich

 
T

h
ey

 C
o
u
ld

 B
e U

sed
. 

In its M
em

orandum
 of P

oints and A
uthorities in support 

o
f its M

o
tio

n
 fo

r S
u
m

m
ary

 Ju
d
g
m

en
t, th

e G
o
v
ern

m
en

t 
cited the investigatory files exem

ption and then explained: 

"T
h
e th

ru
st o

f th
e ex

em
p
tio

n
 is to

 p
ro

tect fro
m

 d
is-

closure all files w
hich the governm

ent com
piles in the 

course of law
 enforcem

ent investigations w
h
ich

 m
a
y 

o
r m

a
y n

o
t lea

d
 to

 fo
rm

a
l p

ro
ceed

in
g
s." 

(E
m

phasis 
ad

d
ed

) [JA
-4

6
] 

T
his, how

ever, is not true; at least the case law
 has not 

co
n

stru
ed

 th
e. in

v
estig

ato
ry

 files ex
em

p
tio

n
 in

 th
at lig

h
t. 

T
he general proposition w

as faced by this court in B
ristol 

M
yers C

om
pany v. F

.T
.C

., 424 F
.2d 935 (C

.A
.D

.C
., 1970). 

In that case the F
.T

.C
. had originally intended to proceed 

against B
ristol M

yers for m
isleading advertising practices 

b
u
t later w

ith
d
rew

 th
e co

m
p
lain

t. M
o
re th

an
 tw

o
 y

ears 
after th

e co
m

p
lain

t h
ad

 b
een

 d
ro

p
p

ed
, a N

o
tice o

f R
u

le-
m

ak
in

g
 p

recip
itated

 a req
u
est b

y
 B

risto
l M

y
ers fo

r rec-
o
rd

s w
h
ich

 th
e F

.T
.C

. lab
eled

 in
v
estig

ato
ry

 files u
n
d
er 

exem
ption (7). T

he court conceded that "if further adjudi-
catory proceedings are im

m
inent, then the C

om
pany's re-

quest m
ay fall w

ithin the category the exem
ption w

as de-
signed to control." 

H
ow

ever, the court w
ent on to say: 

"B
ut the agency cannot consistent w

ith the broad dis-
clo

su
re m

an
d
ate o

f th
e A

ct, p
ro

tect all its files w
ith

 
the label 'investigatory' and a suggestion that enforce-
m

ent proceedings m
ay be launched at sonic unspecified 

future date. T
hus, the D

istrict. C
ourt m

ust determ
ine 

. w
h
eth

er th
e p

ro
sp

ect o
f en

fo
rcem

en
t p

ro
ceed

in
g
s is 

concrete enough to bring into operation the exem
ption 

for investigatory files, and if so w
hether the particular 
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docum
ents sought by the C

om
pany are nevertheless 

discoverable." 
(B

ristol M
yers, supra, pp. 939-940). 

W
eisb

erg
 n

o
tes n

o
t o

n
ly

 th
at th

e G
o

v
ern

m
en

t d
id

 n
o

t 
claim

 there is an im
m

inent prospect of enforcem
ent pro- 

ceedings, but also that because the G
overnm

ent has con-
sistently m

aintained that L
ee H

arvey O
sw

ald w
as the lone 

assassin of P
resident K

ennedy and he is now
 dead, there 

never can be law
 enforcem

ent proceedings w
hich could in- 

voke this exem
ption. 

C
. A

ssu
m

in
g

, A
rg

u
en

d
o

, T
h

at th
e S

p
ectro

g
rap

h
ic A

n
aly

ses A
re 

P
art o

f an
 In

v
estig

ato
ry

 F
ile fo

r L
aw

 E
n

fo
rcem

en
t P

u
r-

p
o
ses, S

u
ch

 A
n
aly

ses W
o
u
ld

 H
av

e B
een

 A
v
ailab

le to
 L

ee 
H

arv
ey

 O
sw

ald
 H

ad
 H

e B
een

 T
ried

 an
d
 A

re T
h
erefo

re 
A

v
ailab

le to
 P

lain
tiff. 

E
xem

ption (7) provides that investigatory files com
piled 

for law
 enforcem

ent purposes are not subject to disclosure 
"except to the extent available by law

 to a party other than 
an agency." 

W
eisberg contends that had O

sw
ald lived and been given 

a trial according to the usual standards of A
m

erican jus-
tice, he w

ould have had a legal right to the spectrographic 
analyses here in question. W

eisberg takes the position that 
O

sw
ald's right to the spectrographic analyses could have 

been effected through any one of several legal routes: the 
right of discovery in crim

inal cases ; the right of discovery 
in civil cases; under the due process clause of the U

.S
. C

on-
stitution, and as a result of the duty of the prosecution and 
the investigative agencies to m

ake available to the defend-
ant in a crim

inal case any exculpatory inform
ation. 

A
 recent decision by this court covering tw

o cases, U
.S

. 
v. B

rya
n
t, 

N
o. 23,957, and 

U
.S. 

v. 
T

urner, 
N

o. 24,105 
(C

.A
.D

.C
., Jan. 29, 1971), directly addressed the ultim

ate 
issue involved in discovery: 

"T
h
e rig

h
t at stak

e in
 th

e cases b
efo

re u
s is d

efen
d
-

ant's discovery of evidence gathered by the G
overn- 
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m
en

t, ev
id

en
ce w

h
o

se d
isclo

su
re to

 d
efen

se co
u

n
sel 

w
o
u
ld

 m
ak

e th
e trial m

o
re a 'q

u
est fo

r tru
th

' th
an

 a 
`sp

o
rtin

g
 ev

en
t.' " 

L
ater in its opinion this court • sum

m
arized the state of 

the law
 on discovery w

hen view
ed in term

s of due process: 

"In
 th

e lead
in

g
 S

u
p

rem
e C

o
u

rt d
ecisio

n
s co

n
cern

in
g

 
the due process requirem

ent. of disclosure, the content 
of the non-disclosed evidence has alw

ays been know
n. 

T
h
e stan

d
ard

 o
f co

n
stitu

tio
n
al co

v
erag

e th
u
s h

aS
 

turned upon the extent to w
hich the evidence is 'favor-

able' to the accused. A
lthough the S

uprem
e C

ourt has 
n
o
t y

et attem
p
ted

 to
 d

efin
e th

is stan
d
ard

 w
ith

 p
reci-

sio
n
, it is th

e law
 in

 th
is circu

it th
at th

e d
u
e p

ro
cess 

requirem
ent applies to all evidence w

hich 'm
ight have 

led
 th

e ju
ry

 to
 en

tertain
 a reaso

n
ab

le d
o
u
b
t ab

o
u
t 

[d
efen

d
an

t's] g
u
ilt' an

d
 th

at th
is tex

t is to
 b

e ap
p
lied

 
g
en

ero
u
sly

 to
 th

e accu
sed

 w
h
en

 th
ere is 'su

b
stan

tial 
ro

o
m

 fo
r d

o
u

b
t' as to

 w
h

at. effect d
isclo

su
re m

ig
h

t 
h

av
e h

ad
." 

W
eisb

erg
 co

n
ten

d
s th

at th
e sp

ectro
g

rap
h

ic an
aly

ses 
w

ould have had to have been disclosed in order for O
sw

ald's 
trial to

 h
av

e b
een

 m
o
re a "q

u
est fo

r tru
th

" th
an

 a "sp
o
rt-

in
g

 ev
en

t." 

W
eisberg further contends that the spectrographic anal-

yses w
ould have been available to O

sw
ald as exculpatory 

ev
id

en
ce.' W

eisb
erg

 h
ere asserts th

at th
e ex

istin
g
 b

allis-
tics and photographic evidence so strongly tends to excul-
p
ate O

sw
ald

 th
at it is v

irtu
ally

 certain
 th

at th
e sp

ectro
-

graphic analyses w
ould have done likew

ise. T
here can be 

no question, therefore, but that the spectrographic analyses 
!'m

ight have led the jury to entertain, a reasonable doubt" 
about O

sw
ald's having shot the P

resident. 

F
rom

 the language of exem
ption (7) it is apparent that if 

O
sw

ald
 h

ad
 a leg

al rig
h
t to

 the spectrographic analyses 
h
ere in

 q
u
estio

n
, th

en
 P

lain
tiff w

o
u
ld

 also
 h

av
e an

 eq
u
al 

right to these records. 

W
eisberg relies here on B

rady v. M
aryland, 373 I.T

.S
A

(1963) and the long 
line of recent eases follow

ing that decision on the duty of divulging exculpatory 
inform

ation. 

A
ttem

pts by defense counsel to claim
 that a party w

ho 
is n

o
t in

 p
riv

ity
 w

ith
 a litig

an
t w

o
u

ld
 n

o
t h

av
e a rig

h
t 

under this provision to records claim
ed as a m

atter of law
 

by a litigant only reveals an unfam
iliarity w

ith the legisla-
tive history of exem

ption (7). T
hat history is quite explicit 

on this point: 

"S
. 1

1
6

0
 is n

o
t in

ten
d

ed
 to

 g
iv

e a p
riv

ate p
arty

 in
d

i-
rectly

 an
y
 earlier o

r g
reater access to

 in
v
estig

ato
ry

 
files than he w

ould have had directly in such litigation 
or proceedings." [H

.R
. N

o. 1497, 89th C
ong., 2d S

ess., 
11 (1966)] 

T
he G

overnm
ent's contention that ".. . even M

r. O
sw

ald 
w

ould not have been entitled to [the spectrographic anal-
y

ses] h
ad

 th
ey

 n
o

t b
een

 in
tro

d
u

ced
 in

 ev
id

en
ce ag

ain
st 

him
 m

isses the point. T
he prim

ary reason for w
ithholding 

w
itness and other evidence from

 the defendant in a crim
-

in
al case is to

 m
ain

tain
 an

 elem
en

t o
f su

rp
rise so

 th
at 

defendant w
ill be less tem

pted to com
m

it perjury, less in-
clined to fabricate a story consistent w

ith the know
n facts. 

O
b

v
io

u
sly

, th
is co

n
sid

eratio
n

 d
o

es n
o

t ap
p

ly
 to

 th
e case 

w
here a putative defendant w

as gunned dow
n prior to his 

trial, if indeed it ever applies to the kind of scientific tests 
perform

ed here. 

T
h

e F
reed

o
m

 o
f In

fo
rm

atio
n

 A
ct req

u
ires th

e ag
en

cy
 

claim
in

g
 an

 ex
em

p
tio

n
 to

 ju
stify

 its su
p
p
ressio

n
 o

f re-
q

u
ested

 reco
rd

s. T
h

e o
p

in
io

n
 o

f th
e co

u
rt in

 th
e recen

t 
case of W

ellford v. H
ardin, 315 F

.S
upp. 175 (D

.C
., M

d., 
1
9
7
0
) stro

n
g
ly

 in
d
icates th

at th
e co

n
sid

eratio
n
s b

eh
in

d
 

exem
ption (7) do not apply in the instant case: 

"
In

 B
ristol M

yers v. F
.T

.C
., supra, the investigatory 

files exception w
as characterizol as 'intended to lim

it 
p

erso
n

s ch
arg

ed
 w

ith
 v

io
lati&

 o
f th

e fed
eral reg

u
la-

to
ry

 statu
tes to

 th
e d

isco
v
ery

 av
ailab

le to
 p

erso
n
s 

charged w
ith violations of federal crim

inal law
 ... w

ith 
this policy in m

ind, it is clear that the specific m
aterial 

so
u

g
h

t in
 th

is actio
n

 is n
o

t w
ith

in
 th

e ex
cep

tio
n

 fo
r 

investigatory files com
piled for law

-enforcem
ent pur- 
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p
o
ses. D

isclo
su

re o
f m

aterial alread
y
 in

 th
e h

an
d
s o

f 
p
o
ten

tial p
arties to

 law
 en

fo
rcem

en
t p

ro
ceed

in
g
s can

 
in

 n
o
 w

ay
 b

e said
 to

 in
terfere w

ith
 th

e ag
en

cy
's leg

iti-
m

ate law
 en

fo
rcem

en
t fu

n
ctio

n
s. T

h
is co

n
clu

sio
n
 is 

b
ased

 o
n
 th

is co
u
rt's read

in
g
 o

f th
e leg

islativ
e h

isto
ry

 
su

rro
u
n
d
in

g
 th

is ex
cep

tio
n
 w

h
ich

 rev
eals th

at its p
u
r-

p
o
se w

as to
 p

rev
en

t p
rem

atu
re d

isco
v
ery

 b
y
 a d

efen
d
-

an
t in

 an
 en

fo
rcem

en
t p

ro
ceed

in
g
. W

h
atev

er v
alid

 
p
o
licy

 reaso
n
s th

ere m
ay

 b
e fo

r ex
ten

d
in

g
 th

is ex
cep

-
tion to other situations cannot serve to alter this court's 
resu

lt. S
u
ch

 a ju
d
g
m

en
t m

u
st b

e m
ad

e b
y
 C

o
n
g
ress." 

(315 F
. S

tipp., at 178). 

W
eisb

erg
 co

n
ten

d
s, th

erefo
re, th

at th
e d

eath
 o

f O
sw

ald
 

n
eg

ated
 an

y
 p

lau
sib

le ju
stificatio

n
 fo

r w
ith

h
o
ld

in
g
 su

ch
 

reco
rd

s, an
d
 w

e n
o
te o

n
ce ag

ain
 th

at th
e F

reed
o
m

 o
f In

-

fo
rm

atio
n
 A

ct p
u
ts th

e b
u
rd

en
 o

f ju
stify

in
g
 th

e w
ith

h
o
ld

-

ing of records upon the agency claim
ing an exem

ption. D
e-

fen
d
an

t h
as n

o
t m

et th
at b

u
rd

en
. 

F
inally, W

eisberg notes that although O
sw

ald did not live 

to
 receiv

e a trial in
 an

 A
m

erican
 co

u
rt, h

e w
as, in

 effect, 

tried and pronounced guilty by a special tribunal, the P
resi-

d
en

t's C
o
m

m
issio

n
 o

n
 th

e A
ssassin

atio
n
 o

f P
resid

en
t K

en
-

n
ed

y
. W

eisb
erg

 co
n
ten

d
s th

at in
 a civ

il actio
n
 ag

ain
st th

e 

C
o
m

m
issio

n
, O

sw
ald

 w
o
u
ld

 h
av

e h
ad

 a rig
h
t o

f civ
il d

is-

co
v
ery

 o
f th

e sp
ectro

g
rap

h
ic an

aly
ses. M

o
re im

p
o
rtan

tly
, 

A
p
p
ellan

t co
n
ten

d
s th

at referen
ces to

 th
e sp

ectro
g
rap

h
ic 

an
aly

ses m
ad

e b
y
 tw

o
 F

B
I ag

en
ts w

h
o
 testified

 in
 reg

ard
 

to them
 before the W

arren C
om

m
ission requires disclosures 

o
f th

e sp
ectro

g
rap

h
ic an

aly
ses th

em
selv

es. W
eisb

erg
 relies 

h
ere u

p
o
n
 th

e case o
f A

m
erica

n
 M

a
il L

in
e, L

td
. v. G

u
lick, 

4
1
1
 F

.2
d
 6

9
6
 (C

.A
.D

.C
., 1

9
6
9
), w

h
ere th

e co
u
rt h

eld
 th

at 

an
 ag

en
cy

 w
h
ich

 h
ad

 p
u
b
licly

 d
isclo

sed
 p

art o
f a m

em
o
-

ran
d
u
m

 w
o
u
ld

 b
e req

u
ired

, u
n
d
er th

e F
reed

o
m

 o
f In

fo
rm

a-

tion A
ct, to disclose the w

hole m
em

orandum
 and the claim

ed 

in
tra-ag

en
cy

 m
em

o
ran

d
a ex

cep
tio

n
 w

as n
o
t v

alid
. W

eis-

berg urges that in this regard, the claim
ed investigatory file 

ex
em

p
tio

n
 in

 th
is case is eq

u
ally

 in
v
alid

, an
d
 fo

r th
e sam

e 

reasons.  
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W
h
erefo

re, A
p
p
ellan

t req
u
ests th

at th
e o

rd
er o

f th
e D

is-

trict C
o
u
rt b

e v
acated

 an
d
 th

at th
e co

u
rt o

rd
er th

at su
m

-

m
ary

 ju
d
g
m

en
t b

e g
ran

ted
 P

lain
tiff. 

BERN
A

RD
 FEN

STERW
A

LD
, 

9
0
5
 1

6
th

 S
treet, N

. W
. 

W
ash

in
g
to

n
, D

. C
. 2

0
0
0
6
 

A
tto

rn
ey fo

r P
la

in
tiff-A

p
p
ella

n
t 

O
f C

o
u
n
sel: 

JA
M

E
S II. L

E
SA

R
 

9
0
5
 1

6
th

 S
treet, N

. W
. 

W
ash

in
g
to

n
, D

. C
. 2

0
0
0
6
 


