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10/11/70
Dear Bud, Y

These comments on the government's potion to dismiss in CA 3301-70
will have to be done in greater haste tisn I'd prefer in order to get it in the
outgoint mail tonight, which is es close as 1 can come to your request thet you
bave it tomorrow,

Perhsps 1t 1s without aignifieance, but this 1is the only cese of this
series in which no single Bepartment of Justice lawyer's name appears. All
aimﬁories are from the officeof the U.S.Attorney for the District of Columbia.

While it mey be no more than a legel fommality, the motion is spurious
in slleging these two thinga:

", .,there 1s no cleim upon which reller can be grented..." , and
"ghere is no igsus ss to eny meterial faet...®

; %he claim upon which "relief cen be granted" is for the production
of the spectrographic analysis. It can be grented because under the law I am
entitled %o 1t for resson you kmoc and some which I will set forth below. In
addition, even if the subsequent claim to immunity were correct, as it is not, the
law does not require withholding-it merely suthorizes it, aa Mitchell's letder
granting access to tine Ray affideviis mskes explieit end clesr, o in even this

.very resiricted sense, relief gapn be granted.

imong the isanes "as to any materiel fact" are whather this dete can
be withheld, under the law; whether it meets any of the provisions under which 1%

..can be wiihheld; end even themn, whether the govermment has not already wiived its
legel right to withhold it (Americsn meil desision). .

You raised the question whether the FBI had given the spectrographie
snalysis to Chief Curry end he hed made it public. %hat hed already sppesred as
8 Comuission exhibit is printed in Curry's book (90-4). This ia not the speeiro
but & peraphrase of it. It ipeludes meny things for which I 41d not esk md does
not include tbose for which I did ask (as the elothing, curbstone, brushings from
windshield, etc.) However, it does refer to some and this, baving been me de public,
waives, I believe, sny right %o withhold, For your informetion, the day after
Clark's exscutive order was made public, I appeered et the Archives snd asked for
the sypetros. xy presence, from 5W3, . on spoks to Cunninghem by phanoi Cun-~
ninghem t0ld him this was the spectro. son got it end showed 1t to me. =
immedigtely showed it %o be mot the spectro. Jehnson cslled Cumninghem back, but
he then and since, to the best of my kunowledge, got nothing further. Here I am
reising a diSferent point, eside from %elling you that the FBI represented thé
spectros to de in the Archives when they wer {and still are) not: under the execu-
%ive order they Af; required 3o be end are noi becsuse they were rconsidered by
the Cenmission". 'his consideration exists in two forms:

The results are basic to the conclusions;
Frazier's testimony about them,

Myreover, any FBI analysis dr them was in 1ts Commission function, bot
ss the investigative arm of the Department of Justiece.

1 gawe you a copy of this executive order. It begins with the cited words.

I should sdd that there was furtber *oongideration” in all the medical
testimony, ell the ballistics testimony, smd sll relevemt conclusiona. There was



by the Commission members through the exhibits prépared for it by the FEI as its
am, not as part of the Department of Justice, in sux things in which it is beale
as the Gauthier exbibits, for the idemtificetion of the fragments with sach other
end the Connally fragments with 399 1s besic to all thege things. If d.1 the Exx
fragments recovered from ths sar and brushed from the glasa are not ldentical
wito both acknowledged fragments recovered from the President's head, #dl1 these
exhibits end the Commiasion's basic coneﬁsions are deliberate fraud. This is also
$rue of the Connally fregments snd 389, “oveover, the traces from the clothing
must be identical with those from 399 and the “ennally fragments or the same is
sgoin true, And the cubbstone traces must beidentlcal with both or that pert of
the story is also false end fresudulent, es is all FBf reconstriction exhibits,

of which the Gauthier ones are not all, These exhibvits end the relevent expert
testimony repressent neconsideration™ by the Commission and ara not part of any FBI
or other lsw-anforeement work. :

‘ In tals comneeticn, you reised the péint that possibly the FBI's

work was for the Dallas police, hence meets the definition, Jhethbar or not it

was given to the Dallas police, it was not done until after .ohnson assigned s
role to Hoover, defined by Hoover in the photocopy 1've gived you (SHos-9),
wirein he testified?..there is no $uxkx Federel jurisdiction for unbh an
investigation...” He also sdded thet the President ean, end $ot for "law-enforce-
ment purposes”, as the exemptlon requires, »yaquest ihe Buresu to mske special
investigetions", which Boover seys is wiat happened,

®his leads to the Ststement of Material Fact where, after thinking
asbout it and the question of perjury further, I dissgree with you snd Fim,

In 2]l other cases of which + know, snd the case I ghowed you, of Jevons!
.affidsvit in the Tirst Nichols sult is in point, there Mee slways been en affidevit
eateblishing, %o the defendent's satisfaction at least, that Rhere is a basis
for claiming sppliecabilisy qf the exemption. Here, for the first time, ‘{hat 1s not
don®e (1t 1c as though there was a bug in your office and oux discussion of this
was overheard, for when I showed you these variocus things, you agreed that el ther
Jevons of Poover comnmitted perjury.) Pefheps thig also mey atiribute significance
to the abshece of the signsture of any Depertment lawyer. However, Poragraph 2
does not stete that this wes an investigetion meeting the requirements of the
exemption {nor dces enything slee). It substitutes instesd whet i1g without mesning,
an opinion (which is not a "mebéméal fact”), the guotstion from Mitchell's ¢/4/70
letter in which be says no more than "we Eave taken the position that they are part
of an 'investigatery file compiled for lse encorcement purposes'...” Aslide from the
faet thet this is falge, it remains ned fact but opinion end no mere is claimed,

I think the sbgence of en affidevit 1s significent and I still think,
pow more so, that our first effort should be to get such an affidavit and then
charge perjury. Refusal to provide such an affidavot should deliver the decision
to us at that point. I suggest en argument that there is no evidence this was such
en investigetion for lew-enforcement purposes is absent from the motion, that the
motion therefore is without substence, might do it. If they provide the affidavit
we have perjury. If they refuse-Bow can they?-they surrender their entire defense.
Moreover, 1 think such felse sWearing or the 'Tefussl to provide the minimum
evidence would be powerful in any sppeal or ergusent against appesl by them.

In Paregreph S Kleindienst's 6/13/70 letter is cited. It is way ous,
is not rssponsive, and introduces something else on which we should request
sworn proof, that "the work notes end the raw analytieal data on which the results
of these spectrographic snelyses are based are part of the investigative files
of the FEI" and thus #specificelly exempted” under (6)(7), which is 2 considerable
extension of that exemption.
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Moreover, 1 didn't esk for what Kleindienst refers to. Perhaps I .

ghould. If you'd like %o %ry and smend %o include what he refers te, I'm .1 for t 3
Bere I sbould emphasize that everything considered in these spectrogrephic analyses
was in evidence, public evldenes, bofore the Commission. None of the things for
which 1 esked &re otber than exnibits in the form from which gemples Were taien.
{When the time comsg, we CBL heve a little fun, for they cannot identify the
fraguent for waich Sibert and 0'Neil geve the receipt  mo¥ heve and 1 think one
hes disappeared entirely.) ' : ’

To reeopltulate, in what the cell 8 "Statement of Material Fact”
the one quinteassntial thing that must be present is leckling, eny statement of
faet. There is no more then the quptation of two letters each of which does 10
more than offer an unsubstantiated oplnion (¢hat in each case we Iknow %o be false
and can so prove in courtje '

Thetr "Memorandum on Points end Anthdrities" begibs with sn entirely
inadequate end incomplete descrivtion of whet I soek, limiting 1% %o wegrtain
apectrographic analyses of bullets and bullst fragmenta recovered from the scene
of the sassssination of President ' ohn ¥. Kennedy in Dalles, Texas ol November
23, 1963." In fact, no single part df this inadequaey is in any sense accurste.
Every alleged statement of fact is false: '

. The government sgys thers was but s single close-to-intaet bullet, not
"pullets” e

Neither it{they) por eany of the fraguenis were npecovered from the
scene", the bullet having been wrecovered” miles esway, at the héspital {assuming
they can now prove this %o be that bullet, there being no chain of possession~
end I have this in writing from the Archives), aml the fragaents baving teen
gotten from the car on two different exeminstions, in Weshington (sfter it was

- ¢irst washed in Dellas). The clothAng, for example, Was netd wpacovered"” from

nghe sgons”., The fragnents talen from tha bodies were not teksn in Dealey Plaza,

the "seene" the ssmples taken from the clothing were not taken when the clothing

was in Dealey Plazs or, with the President's elothing, whule it was in Texas,

and the sssessipetion wasx not on November 23, 1063, Moreover, the one sample

from the scens, the crubstons, was removed from Dealsy Plaza in July of 1964,

not M vember 1963, and the specimen for spectrograpbic analysis was thereafter
taken from it when it was in the possession of the defendant in Washingtode I

taikk itemizing these simple, fectual errors {n the request for an affidavii proving
the cbarseter of the files would be real appropriate and mignt just disturbd people,
from the judge to the Aggorney Gereral.

Upder IX. Discussion, they begin with a citation of the Apgornay Genersl's
memo. Now it bappems that 1 have ‘end am not suggesting you pere use), 8 taped
conversatoon with “eolapp in which-he saye the current adminisiretion regards this
jemo ws witbout meening, significance or epplicability. his, however, Books them
o that memo, 8nd I pelieve in recponse %o this the photocopies of the Presidemt's
end Clerk's introdmetory comments are very much in point. fect, 1 think that is
Jim were not to read this memo he might find other thinga legally spplicable, vhere
my lack of legal background might not make them apparent to meé.

I +thinlc they misinterpret the,,‘undnrscorod provision of the exemption,
end there is nothing in cited Barcelons “hoe %o support their interpretation.

The langusge used is "8 party". Not nthe party”, not nghex 1litigent”,
the "defendent”. 1t therefore means any litigent. 1t would have besn availabla
to Oswald, for exampls, 8ven under JTencks. Of ecourse, what is also pertinent be re
is that this is not a £11e meeting the exemption %o begin with. However, in the
sense they emphasizs, they reflect neither the langusge nor the intent of the 18V
This is given more point in their Barcelona Shoe citation, where thers is no rele-
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vance to anything like & spectrogrephic analysis. Concern in this decision is
narrowly limited, as quoted, to what "might contain information unfairly damaging
%o tue litigant or other persons.” It is only such things that are in referance,
and whaet follows makes this even more clear, referring agin tc such statements.

Cbviously, spectrograpilc cnalyess ere not of such character.

Perenthetically, let me add, not necessarily facetiously, thet tbhe only
possible embarrassment bers, tue only "demaging to the litigant” cen be Yo the
government, end tuat is specifically excluéed in the cited Clark memo.

. Here I add enoth‘fvlmin‘é. This decision guotes only pert of thetd
" paregrpegh on pege 38. My pon-lawyexr's recding of the entire paragraph glves 1%
a mesning opposite taat sought to ve imparted by the Depariment of Justice in
$his cltation of an unrelsted snd irrelevant decisiom, I suggest you end/or Jim
go over this wiik some care. For exsmple, the earlier and changed requiremeht
wes thet "ihe private party" be "4p 1itigstion ‘with tho agency'. The first words of
| _apie peragrapk say thet the change in lengusge meke 1Y nvery different™{

"0f course, other parts of thls memo are relevant, and tole continued
defendant’s use of it licenses us to quote it without emd.

Hod that Barcelopa, in the lest partkcited, continues o refer only to

¥ what ean cause damage to character, inspection end ceopying of witnesses statements®,
: which bears no relaiionship to what is et issue, where thers is no possibility of
such misuse or suck defamation.

The srgunent bere 1s that the exemption “"1s to protect from dlselosure
ill files waich the @overnment compiles in the course of law enfereemant

- investigations", whether or not thay lsad "%o formal proceedings . This, &8
Jencks alone proves, is entirely Ialse. There is no blenket imnunity (aside from
the continuing fact that these are not *1aw enforcement investigations” files)s

A

Whst I think you muy wamt to consider in connection with this iz the
lenguage cited on the next page of tie memo, 39, under subseetion (). "The purposes"
are toere feseribed ss "to meke clear beyend doubt thet ell meterials of the executive
branch ere to be evailable to the publie unless specifically exempt frem disclosuse
under subsection {e)..." I think tais meons that they Dsve to prove that the
sought data Ls part of sn insestigative Tile compiled for law enforeement PUTPOSBBe e ™
wnich is whore I begane

- n

"Concurrence of Olemenis Borthers Co. inm what 1s irrelevent is next .
claimed, Here sgsin the”only possibliity of Tolevence is for law enforcement,
which is meitber proved nor true. Howevwer, 1 suggest you read the third quoted
pasragrpaeb, for in the sense in which we are suing, this seems to suppert us, nob
them, in the ssme way American Meil hine does. Tp parspirase, thias decision says that
if what is sought was usad it kust be available. It is only "absent such use" that
such informatien is not avalilsble. Ths esasnes of the spectros sure as bhall wes
used!

Justice's summary of this is false, elaiming "since the records the
plaintiff seeks have not been made part of any record in sny agency procesding
he mey not obtain them Ysbeent such use'.* In evear thensrrow sense applied, this is
not what the decision says. 1% saysthat ifx an employee "had been callad to testify",
then hiz prior statement would have %o be svailabla. The parsllel ia not the
incorporation of the text of tie spectros in the Warren Commission racord but thelr
use in eny form ithersin. They are basie, therefore thers is such use, This also mesns
the oprosite of the argumen’ and the sllegation, for, if only in the Frokéer (end



possibly Shansyfelt's - I'm not sure on this iaoiit} end in the form of the
parapirase (used by Curry), it sure ag hell is in tho record, Their wordsx
sre "part of sny record in eny agency preoeseding.

The lsat peragryel on the third page of taie frivolously %titled
vpofnts and au tuorities” is jnconcistent witi the precise lengusge of ‘the
ememption bto tue point where I tudnk Jim should check the omissions (I tuink all
their ecitations should be cheeked for other infidehities and misinterpretations).
They here cluim the exempiien "'prevents the dimsclosure of..Tsensitive™ Gowe roment
jnformation such es FBI files...( emphasis added”. There is no such immunity. And
this is not a "sensitive” files, not in eny appropriate sense, enyway. The
only exemption for such files is Af tiey are ninvestigatory" ANB for "law enforce-
ment",Their added emphasis smounts to a decaptlon snd a deliberate niscuot=tion,.

- They next cite Black v. Sheraton Corp.Tha first peragrpeh is incemplete,
1 As it stends is 18 & dsliberste misquotatlon of the exemntion, for all ¥BI repbrts
are not sutometically exempt and in any event thiz is not sucha "report” thet we
seake It csn be srgued thatbas qyoted this paragraph is our way, not the way they
use it. It refers to fhe nevw law nwhich greetly expended the information wich

‘ government agencles musi {my emph.) mzke eveilable to the phblics.."

The second quoted paragraph is irrelevant beceuse, os it Says, it is
restricted to "tua scope of discovery sreexmdixgs in oriminasl cases”, wiich this
is note "The muxpEaEfxx concern of tie Suprems Uourt for the secrecy end sanetity
of the FBI investigative files™ is out of context, for thet is not at issue. The
& sole issue is whwtber these scught materials are "investigative files", whick they
are not, they are leb reports, and whetler iuey are for "elw enforesment”, wixmkekx
which they nsither wers not could Bave bean.

. Now, when they start to clsim that releesing lab reporte sbout the

: President's murder as "harmful to the public intersst®, they are wey out, =d I'd
:3 ... *1ike %o hesr them srgue this in court, with the press present, Thiz 1a the lest
wrongful use of Black., The reat is irrelevent, ¥e do not seek "the results of
investigetions of alleged criminsl getivity " (note their added empbesis, which
agains aictorts). Wo seeck only lsb reports glready used in paraphrase. They cen
hardly ergue in public that this is (and sgain they underlined for emphasis)
mthat the public interest requires tc be kept secret.”

Even their conmclusion is felme by Mitchellts June 4, 1970 letter, for
they srgue that the eremptlon is "a progibition egadnst the release of the type of
document the plaintiff secks". Mitchell's own interpretation, to got himself off
£ the hook (one of tie reasons I like to kecp pressing them, so they 11 commit
themsleves to all kinds of foolishness) is tnat i% merely "permits® but does net
fequire. Again, tuis is not "the type of document pleintiff seeks” in this cose.
% ig no mor- thas leb reports and is not in any sense waat these citations refer
to os FHI investigative reports of criminal activity/ They repeat the falsehood
that this is & "probibition”. The intent referred to nas been "interpreted by the
courts”, ast in Americen Meil, and is opposite thot slleged. IX thinkk it might
be sppropriate to balabot the part where thay got carried away with their own
rhetorie and referr to these decisions boing "in unsnymity.”

And aftor sll this ireelsvancy aboub AT invesiigative reports of eriminel
investigations their last admissicn is merely that I seek no mora than “spectro-
graphic analyses”....Taere is not but 30 minutes before the meil from ths meln
post office so I must meil this unreed, I hope to dlscuss 1t in some detail with

im very soon and would like %o be able to with you. Meke %he as;poi:xtment and I*11
¢ome in ageink .when you are ready, whid might betler be after *im and I go over it.

r heste,
rold Wetisberg



