UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF GOLUMBIA

HAROLD WEISRERG,

Plaintif?,

v. Civil Action

No. 2301-74

U. &, DUPARTHENT OF JUSTICE,

efandant.

N N g W Sl N S o

MOTICN OF DEFENDANT TC DISMISS
THE ACTION OR, IN THE ALTERNATIVE,
FOR SUMMARY JUDGMENT
The defendant by its counsél, the United States Attormey for

the Listrict of Columbia, moves the Court to dismiss the action, or ‘
in the salternative, for summary judgment on the grounde that the
compluint and the exhibits attached thereto and by reference made a
nart hereof, demonstrate there is no claim upon which relief can be
granted, there iz no issue as to any material fact amd vhe defendant

is entitled to judgment as a matter of law,
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United States Attorney
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L. il
Aesietant United Statec Attorney
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ﬁé&m H, WERDIG, JR.

Asgistant United States Attorney

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that serviee of the foregoing Motion of
tefendant to Dismise the Actiom or, in the Alternative, for fuwanty
Judgment, Statement of Haterial Fact ay to Which There Is No Qer:ine
Issue together with the Memorandum of Folnts and Authorities in
support thereof has been made upon plaintiff by mailing & ecory thereof
to Bernard Femsterwald, Jr., ¥sq., %27 15th Strect, N.¥., cashington,
2.C, 20005, oan this 6th day of October, 1970. -

/sf

RUGERT M. VERDIG, JR.,
Assistant United Stares Attorney
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UNITED STATES DISTRICT COURT
" FGR THE DISTRICT CF CCLUMRIA

YAROLD WEISBERG,

Plaintiff,

V. Civil Action

U. 5. DEPARTWMENT OF JUSTICE, No. 23491-70

nefendant,

\.—'W»/\.—'vvvv

STATEMENT OF MATERIAL FACT
A8 TO WHICH THERE 1S NG GENUINE ISSUE
pursuant to Local Rule 9(h) the material facts in the instant

action are susmarized below.

1. 1In 2 series of letters of Hay 23, 1966; March 12, 1967;
January 1, 1369; Jume 2, 1969; April 6, 197¢; and "y 15, 1970 and a
‘gaquest for Access to Official Record Under 5 11.5.C. 352(a) and 28
CFR Part 16,7 dated Hay 15, 197¢, plaineiff :a%uested varioun officials
of the defendant to produce for inspection the “speetagraphic analysis
of bullet, fragments of bullet and other obiects, including gatmends

and part of vehicle and curbstone said to have been struck by huller

andfor fragments during sesassination of President Kennedy and wouncing

covernor Comnéliy.”
5. on June 4, 1970 the Attormey Genmeral wrote:

W . . . The Department of Justice has received
recuests for these documents in the vast, and

we have taken the position that thay are nart of
an 'irmestigatory file compiled for low enforce-
weot purposes' and are thevefore cxempt from the
rreedon of Information Act's coupulsory disclosure
~pruivensnts., 9 U.5.C, §SS2(MMV(TY L L "

3. 1o a letrter of June 12, 1974, the Depuly igtornay Teneral

wrote plaintiff:

1] regret that 1 am unsble to grant your
recvest in that the work notes andé TIW analytical
data ou which the results of thesze srectographic




rests are based are part of the investigative
files of the FBI and are specifically exemcted
from public disclosure as investigatory files
sompiled for law enforcement purposes. 5 U,s8.C.
552(0)47) « . . o "

4, The instant action was filed on August 3, 1970,

/s/

AT, B. TLANN AL

United itates Attorney
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JOST O M, CANMON
Assistant Unired States Attorney
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t’t}niz.ﬁ! M, Whioiiliy o

Assistant Unitfed States Attoimey
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF CCLUMBIA

HARGLD VEISBIRG,

Plaintiff,

V. Civit pction

U, 5. DEPARTHERT oF JUSTICE, Mo, Z301-70

efendant.
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MIULEATDUM CF POINTS AND AUTHORITINE
IN SUPPORT UF MCTICN OF DEFEMDANT W DUSHISE
TEE ACTION CR, I THE ALTERNATIVE, FOR SUMSLY JUDBCMANT

I.

Preliminary Siatewent

Plaintiff has attached to his complaint conies of letters written

to the lepartment of Justice over n period of .thize vears in wir
has rvermuésted Leraiszion to inspect certain srectorra~tic amalyees of

bullets and bullet fragments recovered from the sceme of the arsassina-
tion of President Johm F. Rennedy in Dallas, Texas on November 33, 1963,
Also attached to the complaint are two resmonses from the Derartment of
Justice In which plainriff's reruests are denied on the basis that cuch

analyses sre part of an "investigatory file compiled for law enforcevment

rurroses."”
II.
Discussion

The sole basis vpon which the Court's jurisdiczion and the relief
sought is evoked is 5 U.8.{. 552, the Pubiic infoumation St smendmont
to the Administrative Procedure Act., The purpose of the Act, 25 ex-
o2lained by the Aztornev Genmeral in his '™Mewmorand:in on the Public ™

-nformation Section of the Administrative Prozcdure Ach,”™ June 13467,



is to make "information available to members of the public unless
it comes within specific categories of matters which are exemnt from
public disclosure.” p, 1. Among the specific categories of docuwients

which are exempt are:

"(b)(7) iavestigatory files compiled for law
enforcement purposes except to the exteat

available law to a varty other than an
agency, 81e .

The thrust of the exemption is to protect from disclosure all
files which the Government compiles in the course of law enforcement
investigations which may or may not lead to formal proceedings. In

Barceloneta Shoe Corp. v. Compton the Court stated:

"In general terms I agree with the Attormey General's
analysis. of the nature and acope of the exemption, in his
Memorandum of the Public Information Section of the Admin-
istrative Procedure Act, dated June, 1967, wherein he
states at p. 38: K

“"The effect of the language in exemption (7)

on the other hand, seems to be to confirm

’ the availability to litigants of documenta

from investigatory files to the extent to

which Congress and the courts have made them

available to such litigants. TFor examsle,

litigants who meet the burdens of the Jencks

statute (18 U.S.C. 3500) may obtain prior

ntatements given to an FRI agent or an SZC

investigatory by a witness who is teatifying

‘in a pending case; but since such statements

wight contain information unfairly damaging

to the licigant or other persons, the new

law, like the Jencks statute, does not permit

the statement to be made available to the

public, In addition, the House report rakes

clear that litigants are not to obtain special

benefits from this provision, stating that

'5.1160 {s not intended to give a private party

indirectly any earlier or greater access to

investigatory files than he would have directly

in such litigation or proceedings.’ (R. Revt. 11).%
"As 1 suggeated before, Congress could not have intended to
grant lesser rights of inspection and copying of witnesces'
statements to persons who are faced with the dewrivation of
thelr 1ife or liberty, than to rersoms faced only with
remedial administrative crders under regulatory statutes,”
271 F, Supp, 591, 592-592 (D.P.R,, 19287) .

To like effect iz the decision in (lement Brothers Co, v, NLR®

with which the Fifth Circult has stated it "fully concure', NLRE v.
Clement Rrothers Co., 407 F.2d 1027 (5 Cir., 1969):

2



"Though the Court does not feel that it is

necessary to reiterate an exhaustive documentation
of the Act’s legislative history, the following
statement is exemplary of mumerous others which
make it clear that the plaintiff's interrretation
must be rejected:

'This exemption covers investizatory

files related to enforcemént of all kinds

of laws, labor and securities laws as well

as criminal laws. This would include files

rrepared in comnection with related Govern-

ment litigation and adjudicative -roceedings.

H.R. Feport #1497, 89th Conz., 2nd Sess.,

n, 1M

“"In sum, 1t ig clear that the »laintiff could
obtzlr the employees' statements taken by the Noard
if the employees had beem called to testgfy ~= in
fact, the plaintiff was given access to the state-
ments, of the employees who did so testify. However,
the plaintiff is not entitled to emplovee statements
zbsent such use.," 282 ¥. Sunp. 540, 542 (W% Ga, 1968,
In the instant case, since the records nlaintiif seeks have not
been made part of any record in any agency proceeding he may not obtain

them “abeent such use.” -

It is significant that the language Congress chose, “comsiled for
law enforcement ;urposes” was eriticized at hearings on the provcsed
legislarion as unduly restrictive, 89th Cong., l¢t Session, Nearings
on H.R. 5012 before the House Committee on Govermient Operations, wu.
245-247., Rotwithstanding this criticism, Congress enacted exemption
7 sg referred to above because it thought the broad protection against
dicclosure contsined thereln necessary to effective cperation of the
agencies which comnile investigation reports. In addition, the legise
1stive history of the act states, cxplicitly: “[t]lhe FBI would be
protected under exemption No, 7 prohibiting disclosure of 'inwvestigatory
files,'" &9th Cong., ?nd Sess., Cong, Kecord, p. 13026. 7The spesker
quoted above, Representative Gallagher, 2 stroung supuorter of the Ace,
also stated, the bill containing exemniion 7: ”pbevents the dlsclosure

of . . . ‘sensitive' Govermment information such as F31 files . ... .”

[Pmphasis added.]



This Court has had occasion only recently to gpeak on the

matter of FBYI file ddiscloaure.

“The nublic policy in favor of maintaining the
secrecy of ¥3I investigative reports has been
recognized by Congress. In raseing the Treadom of
Information Act, which zreatly expanded the infor-
mation which govermment agencies murt mae availablc
to the public, the Comgress explicitly areunted Ivon
ite coverage |5 1.5.C. 552(b)(7)]

® * b

"i'hile these cases [Alderman v, United GStates,
394 U.5. 165 and Taglisnettl v. Unitec . rates, o &
U.5. 315, both crf%iﬁaf apreals] ire voC binding in
that the srope of discovery in criminil cases i« noew
as broad as in civil cases, they do show the couawern
of the Supreme Court for the secrecy and sancticy of
the FRI inwvestigative files.

%It 4& thus apparent that the imformation sousht by
the plaintiff comes within the government's vight to
rrotect information which, 1f released, mizht be hararul
to the public intersst., The results of Taves C1eat Long
of alleged criminal activity are by thelr nature the fvoc

of information that the public Interect reculres e

gecvet.” elews
] v, L22-1207 0 D.O.

11z
Conclusion

Trom the foregoing, it is obvious that the Congress zarticularly
drafted lnro tée public Informationm Act 2 prohibition against the
velease to the public of the type of document slaintiff seeks in the
jnetant setion. The prohibirion was enacted after cvieicism and
dissugsion on the floor of Congress. The Congressiomal Intent has bLeen
interpreted by the courts of thir and otyer iurisdictinms in unanymity.
Plainciff ir not entitled to the spectograrhic analyses sought avd the
court shouis snter judgment in favor of the delzndant und diswies the

action,
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TOMAL &, PlablarY
United ftates AtLOImEY
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JOSETL M, ARNUN
Assiztant {nited States Attoymey
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ROBERT 1. WERDIG, JR.

4tssictant United ftates artorney




