
U
nited States C

ourt of A
ppeals 

F
O

R
 T

H
E

 F
IF

T
H

 C
IR

C
U

IT
 

C
L

A
Y

 L
. SH

A
W

, 
P

laintiff-A
ppellee, 

JIM
 G

A
R

R
ISO

N
, Individually, and as 

D
istrict A

ttorney for the P
arish of 

O
rleans, State of L

ouisiana, 
D

efendant-A
ppellant. 

' 
'A

p
p
e
a
l fro

m
 th

e U
n

ited
 S

tates D
istrict C

o
u

rt 
for th

e 
E

astern
 D

istrict o
f L

o
u

isian
a 

(July 31, 1972) 

B
efore W

IS
D

O
M

, G
O

D
B

O
L

D
, and R

O
N

E
Y

, 
C

ircu
it Ju

d
g
es. 

W
IS

D
O

M
, C

ircu
it Ju

d
g
e: In

 th
is case th

e d
istrict 

co
u

rt fo
u

n
d

 th
at Jim

 G
arriso

n
, D

istrict A
tto

rn
ey

 fo
r 

th
e P

arish
 o

f O
rlean

s, L
o

u
isian

a, in
 b

ad
 faith

 an
d

 fo
r 

p
u

rp
o

ses o
f h

arassm
en

t b
ro

u
g

h
t a crim

inal prosecu-
tio

n
 fo

r p
erju

ry
 ag

ain
st C

lay
 S

h
aw

. 3
2
8
 F

.S
u
p
p
. 3

9
0
 

(1
9

7
1

). T
h

e co
u

rt fo
u

n
d

 th
at th

e p
ro

secu
tio

n
 w

o
u

ld
 



2
 C

L
A

Y
 L

. S
H

A
W

 v
. JIM

 G
A

R
R

IS
O

N
, E

T
C

. 

cau
se g

reat an
d
 irrep

arab
le- in

ju
ry

 to
 S

h
aw

 an
d
 en

-

jo
in

ed
 th

e d
istrict atto

rn
ey

 an
d
 h

is staff "fro
m

 fu
rth

er 

p
ro

secu
tio

n
 o

f th
e p

en
d
in

g
 crim

in
al actio

n
". 3

2
8
 

F
. S

upp. at 400. W
e affirm

: the findings w
ere not clear-

ly
 erro

n
eo

u
s; th

ey
 m

eet th
e -"sp

ecial circu
m

stan
ces" 

req
u
irem

en
ts o

f Y
o
u
n
g
er v

. H
arris, 1971, 401 U

.S. 37,. 

91 S.C
t. 746, 27 L

.E
d.2d 669. 

T
he district court held also that T

itle 42 U
.S

.C
. §1983 

w
as an express exception to the anti-injunction statute, 

2
8
 U

.S
.C

. 1
,2

2
8
3
. T

h
e S

u
p
rem

e C
o
u
rt h

as n
o
w

 co
n
-

firm
ed the correctness of this view

. M
itchum

 v. F
oster,. 

June 19, 1972, 40 L
.W

. 4737. 

I. T
h
e F

acts 

C
lay

 S
h
aw

 w
as activ

e in
 b

u
sin

ess an
d
 civ

ic affairs 

in
 N

ew
 O

rlean
s an

d
 fo

r tw
en

ty
 y

ears w
as M

an
ag

in
g
 

D
irecto

r o
f th

e In
tern

atio
n
al T

rad
e M

art, an
 o

rg
an

iza-

tio
n
 fo

r th
e p

ro
m

o
tio

n
 o

f b
u
sin

ess an
d
 cu

ltu
ral activ

i-

ties b
etw

een
 N

ew
 O

rlean
s an

d
 fo

reig
n
 co

u
n
tries. T

h
e 

p
ro

secu
tio

n
 fo

r p
erju

ry
 g

rew
 o

u
t o

f th
e S

tate's u
n
su

c-

cessfu
l attem

p
t to

 co
n
v
ict S

h
aw

 o
f co

n
sp

iracy
 to

 as-

sa
ssin

a
te

 P
re

sid
e
n
t Jo

h
n
 F

. K
e
n
n
e
d
y
. T

h
e
 S

ta
te

 

ch
arg

ed
 th

at S
h
aw

, w
h
o
 to

o
k
 th

e stan
d
 in

 h
is o

w
n
 d

e-

fense, perjured him
self w

hen he denied having know
n 

either L
ee H

arvey O
sw

ald or.D
avId.F

errie, the alleged 

co
-co

n
sp

irato
rs in

 th
e assassin

atio
n
 p

lo
t. T

h
e p

lain
-

tiff relies, in part, on the fear of m
ultiple prosecutions, 

that is, the first w
as for conspiracy to assassinate P

res-

id
en

t K
en

n
ed

y
; th

e seco
n
d
 w

as fo
r p

erju
ry

; a th
ird

. 

and fourth m
ay be in store for 131m

. T
he district court. 

C
L

A
Y

 L
. S

H
A

W
 v. JIM

 G
A

R
R

IS
O

N
, E

T
C

.. 

ag
reed

 w
ith

 th
e p

lain
tiff.' B

ased
 o

n
 th

e facts sh
o
w

in
g
 

th
e d

istrict atto
rn

ey
's relen

tless h
arassm

en
t o

f S
h
aw

, 

th
e trial ju

d
g
e co

u
ld

 fairly
 in

fer th
at S

h
aw

 ran
 th

e 

risk of additional prosecutions. W
e feel, how

ever, that 

it is. u
n
n
ecessary

 to
 g

o
 b

ey
o
n
d
 th

e b
ad

 faith
 n

atu
re 

'T
h
e d

istrict co
u
rt fo

u
n
d
: 

T
h
is co

u
rt is n

o
t d

ealin
g
 w

ith
 a sin

g
le g

o
o
d
 faith

 crim
- 

in
al p

ro
secu

tio
n
 w

h
erein

 alleg
atio

n
s o

f u
n
co

n
stitu

tio
n
- 

al p
ro

ced
u
res are m

ad
e. T

h
is co

u
rt is d

ealin
g
 w

ith
 a 

case o
f co

n
tin

u
in

g
 h

arassm
en

t an
d
 m

u
ltip

le p
ro

secu
- 

s' tio
n
s, w

ith
 th

e lik
elih

o
o
d
 th

at su
ch

 h
arassm

en
t an

d
 

p
ro

secu
tio

n
 w

ill co
n
tin

u
e in

 th
e fu

tu
re, u

n
less ab

ated
 

b
y
 d

irect fed
eral co

u
rt in

terv
en

tio
n
. H

erein
 lies th

e 

u
n
iq

u
e n

atu
re o

f th
is case an

d
 th

e resu
ltin

g
 im

p
o
ten

cy
 

o
f trad

itio
n
al av

en
u
es o

f relief. If p
lain

tiff is fo
rced

 

to
 stan

d
 trial fo

r p
erju

ry
, tak

es th
e stan

d
 an

d
 is ac-

q
u
itted

, th
is co

u
rt h

as n
o
 d

o
u
b
t b

u
t th

at p
lain

tiff w
ill 

b
e ch

arg
ed

 an
ew

 o
n
 th

e b
asis o

f statem
en

ts m
ad

e b
y
 

h
im

 fro
m

 th
e w

itn
ess stan

d
. A

 req
u
est fo

r relief in 

th
is su

b
seq

u
en

t p
ro

secu
tio

n
 w

o
u
ld

 b
e m

et w
ith

 th
e 

sam
e arg

u
m

en
ts p

u
t fo

rth
 b

y
 th

e d
efen

d
an

t in
 th

e 

in
stan

t p
ro

ceed
in

g
 an

d
 so

 o
n
 ad

 in
fin

itu
m

. S
u
rely

 

at so
m

e p
o
in

t p
lain

tiff's p
recio

u
s co

n
stitu

tio
n
al rig

h
ts: 

m
ust be vindicated. 328 F

. S
upp. at 403. 

S
h
aw

 testified
: -  

O
rig

in
ally

 w
h
en

 I w
as ch

arg
ed

, as y
o
u
 k

n
o
w

, y
o
u
, 

as m
y
 atto

rn
ey

, .co
u
n
seled

 m
e th

at I n
eed

 n
o
t tak

e 

th
e stan

d
 an

d
 th

at n
o
 in

feren
ce w

o
u
ld

 b
e 'd

raw
n
 fro

m
 

th
e fact th

at I d
id

 n
o
t tak

e th
e stan

d
, b

u
t I k

n
ew

 I 

w
as n

o
t g

u
ilty

 o
f th

is ch
arg

e, so
 I d

id
 tak

e th
e stan

d
, --

an
d
 th

en
 o

f co
u
rse I w

as fo
u
n
d
 n

o
t g

u
ilty

, an
d
 th

en
 I 

fo
u
n
d
 m

y
self facin

g
 p

erju
ry

 ch
arg

es arisin
g
 o

u
t o

f 

m
y testim

o
n
y
 g

iv
en

 at th
e co

n
sp

iracy
 trial. If I h

ad
 

n
o
t tak

en
 th

e stan
d
, I w

o
u
ld

 n
o
t b

e ch
arg

ed
 w

ith
 p

er-

ju
ry

 to
d
ay

, y
et I to

o
k
 th

e stan
d
 in m

y ow
n defense 

b
ecau

se I k
n
ew

 I w
as in

n
o
cen

t. 	
• 

Y
et I w

as ch
arg

ed
 w

ith
 p

erju
ry

 b
ecau

se o
f th

e v
ery

 

tru
th

fu
l testim

o
n
y
 th

at I g
av

e, an
d
 I see n

o
 reaso

n
 to

 

b
eliev

e th
at if I tak

e th
e stan

d
 in

 th
e n

ew
 proceedings 

in m
y o

w
n
 d

efen
se an

d
 testify

 ag
ain

 tru
th

fu
lly

 as I 

d
id

 in
 th

e: co
n
sp

iracy
 trial th

e D
istrict A

tto
rn

ey
 w

ill 

n
o
t h

av
e m

e rein
d
icted

 fo
r p

erju
ry

 fo
r th

is testim
o
n
y
 	

• • 

that I w
ill give. 	

. 
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C
L

A
Y

 L
. S

H
A

W
 v. JIM

 G
A

R
R
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O

N
, E

T
C
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o
f th

e p
erju

ry
 p

ro
secu

tio
n
 to

 affirm
 th

e ju
d
g
m

en
t. In

 

reach
in

g
 th

at co
n
clu

sio
n
 w

e can
n
o
t ig

n
o
re th

e first 

p
ro

secu
tio

n
; th

at p
ro

secu
tio

n
 is an

 in
sep

arab
le p

art 

. of the factual context w
ithin w

hich the second prosecu-

tio
n
 sh

o
u
ld

 b
e co

n
sid

ered
. T

h
e p

erju
ry

 ch
arg

e w
as 

based on S
haw

's testim
ony in the conspiracy trial. G

ar-

riso
n
's th

eo
ry

 o
f th

e assassin
atio

n
 an

d
 th

e trial itself 

w
ere w

id
ely

 p
u
b
licized

. W
h
atev

er am
b
itio

n
s h

e m
ay

 

h
av

e h
ad

 as th
e m

an
 w

h
o
 so

lv
ed

 th
e K

en
n
ed

y
 assassi-

n
atio

n
 cru

m
b
led

 to
 b

its w
h
en

 th
e ju

ry
 cam

e in
 w

ith
 

a verdict of "not guilty". 

O
n N

ovem
ber 22, 1963, P

resident John F
. K

ennedy 

w
as assassin

ated
. L

ess th
an

 fo
rty

-eig
h
t h

o
u
rs later, 

Jack
 .R

u
b
y
 sh

o
t an

d
 k

illed
 th

e accu
sed

 assassin
, L

ee 

H
arvey O

sw
ald. O

sw
ald had spent the sum

m
er of 1963 

in
 N

ew
 O

rlean
s. L

earn
in

g
 o

f th
is, th

e d
istrict atto

rn
ey

 

fo
r O

rlean
s P

arish
 co

n
d
u
cted

 an
 in

v
estig

atio
n
 o

f O
s-

w
ald

's activ
ities in

 N
ew

 O
rlean

s. A
s a resu

lt o
f th

is 

in
v
estig

atio
n
, D

av
id

 F
errie, alleg

ed
ly

 an
 acq

u
ain

tan
ce 

of O
sw

ald's, w
as arrested and turned over to the F

.B
.I. 

for questioning.2  F
errie d

ied
 in

 F
eb

ru
ary

, 1
9
6
7
. 

N
o
t u

n
til N

o
v
em

b
er 1

9
6
6
 d

id
 G

arriso
n
 resu

m
e h

is 

in
v
estig

atio
n
 o

f th
e K

en
n
ed

y
 assassin

atio
n
. T

h
e re-

su
m

p
tio

n
 ap

p
aren

tly
 w

as trig
g
ered

 b
y
 th

e release o
f 

th
e W

arren
 C

o
m

m
issio

n
's rep

o
rt-o

n
 th

e assassin
atio

n
. 

G
arriso

n
 testified

 at th
e h

earin
g
 b

elo
w

 th
at "th

e F
ed

-

eral G
o
v
ern

m
en

t h
ad

 n
o
t b

een
 lo

o
k
in

g
 in

to
 it jth

e 

assassin
atio

n
] h

o
n
estly

, an
d
 th

at it h
ad

 b
een

 a fak
e 

in
v
estig

atio
n
..." 

21n
 h

is b
ook

, H
eritage of S

ton
e, an

 exh
ib

it, G
arrison

 states th
at 

h
is o

ffice h
a
d

 b
een

 in
fo

rm
ed

 th
a
t O

sw
a
ld

 a
n

d
 F

errie w
ere 

"
associated

 togeth
er in

 th
e C

ivil A
ir P

atrol"
 in

 N
ew

 O
rlean

s. 

G
arrison first interview

ed S
haw

 in connection w
ith 

th
e in

v
estig

atio
n
 in

 D
ecem

b
er 1

9
6
6
. In

 h
is testim

o
n
y
 

in
 th

e d
istrict co

u
rt G

arriso
n
 o

ffered
 n

o
 ex

p
lan

atio
n
 

for the initial interrogation of S
haw

. O
n M

arch 1, 1967, 

S
h
aw

 w
as arrested

 an
d
 ch

arg
ed

 w
ith

 co
n
sp

iracy
 to

 

assassinate P
resident K

ennedy. 

A
t th

e tim
e o

f S
h
aw

's arrest, acco
rd

in
g
 to

 Jam
es 

L
. A

lco
ck

, G
arriso

n
's ch

ief p
ro

secu
tin

g
 atto

rn
ey

, th
e 

S
tate's, only w

itness against S
haw

 w
as P

erry R
aym

ond 

R
u
sso

. G
arriso

n
 learn

ed
 ab

o
u
t R

u
sso

, an
d
 fo

u
n
d
 h

im
 

in
 B

ato
n
 R

o
u
g
e, L

o
u
isian

a, as th
e resu

lt o
f a n

ew
s-

p
ap

er article in
 w

h
ich

 R
u
sso

 w
as q

u
o
ted

 as h
av

in
g
 

m
ade several statem

ents concerning D
avid F

errie. A
f-

ter A
ssistan

t D
istrict A

tto
rn

ey
 S

ciam
b
ra in

terv
iew

ed
 

R
u
sso

 in
 B

ato
n
 R

o
u
g
e, G

arriso
n
 h

ad
 R

u
sso

 b
ro

u
g
h
t 

to N
ew

 O
rleans w

here he w
as given sodium

 pentothal, 

su
b
jected

 to
 h

y
p
n
o
sis, an

d
 ag

ain
 in

terro
g
ated

. T
w

o
 

days later, S
haw

 w
as arrested. 

O
n M

arch 1, 1969, a unanim
ous state court jury, after 

fifty-five m
inutes of deliberation, found S

hatv not guilty 

o
f th

e ch
arg

e th
at h

e co
n
sp

ired
 to

 assassin
ate P

resi-

d
en

t K
en

n
ed

y
. T

h
e v

erd
ict cu

lm
in

ates a fo
rty

-d
ay

-

trial. O
n
 M

arch
 3

, 1
9
6
9
, th

e n
ex

t w
o
rk

in
g
 d

ay
, G

arri-

so
n
, S

ig
n
ed

 an
 in

fo
rm

atio
n
 ch

arg
in

g
 S

h
aw

 w
ith

 th
e 

crim
e -of perjury. T

he inform
ation charged that S

haw
 

perjured him
self w

hen, in testim
ony at the conspiracy 

trial, h
e d

en
ied

 h
av

in
g
 k

n
o
w

n
 D

av
id

 F
errie o

r L
ee 

H
arvey O

sw
ald. 

II. T
h
e P

ro
ceed

in
g
s B

elo
w

 

O
n January 18;1971, the date of the state court per-

ju
ry

 trial, S
h
aw

 ap
p
lied

 to
 th

e U
n
ited

 S
tates D

istrict 



6 	
C

L
A

Y
 L

. S
H

A
W

 v. JIM
 G

A
R

R
IS

O
N

, E
T

C
. 

C
o
u
rt fo

r th
e E

astern
 D

istrict o
f L

o
u
isian

a fo
r a tem

-
porary restraining order enjoining G

arrison from
 pros-

ecuting the perjury charge. S
haw

 invoked jurisdictiO
n 

u
n
d
er 2

8
 U

.S
.C

. §
§
 1

3
4
3
(3

) an
d
 1

3
4
3
(4

) fo
r a cau

se 
o
f actio

n
 b

ased
 o

n
 .42 U

.S
.C

. §§1983 and 1985 and 
"u

n
d
er th

e C
o
n
stitu

tio
n
 o

f th
e U

n
ited

 S
tates". S

h
aw

 
alleg

ed
 th

at h
e su

ffered
 an

d
 w

ill co
n
tin

u
e to

 su
ffer 

"g
ra

ve an
d
 irrep

arab
le in

ju
ry

" as th
e resu

lt o
f th

e 
state p

erju
ry

 p
ro

secu
tio

n
 b

ro
u
g
h
t in

 "b
ad

 faith
" an

d
 

"in
 fu

rth
eran

ce o
f G

arriso
n
's sch

em
e o

f h
arassm

en
t 

an
d
 in

tim
id

atio
n
 o

f [S
h
aw

]". T
h
e d

istrict co
u
rt re-

fused to issue a tem
porary restraining order, and S

haw
 

ap
p
lied

 to
 th

is C
o
u
rt fo

r em
erg

en
cy

 relief. T
h
is C

o
u
rt 

o
rd

ered
 th

e d
istrict co

u
rt to

 h
o
ld

 a h
earin

g
 o

n
 S

h
aw

's 
request for injunctive relief. M

eanw
hile, the state case 

w
as continued until January 20, 1971. O

n rem
and, the 

d
istrict co

u
rt issu

ed
 

a
 
tem

p
o
rary

 restrain
in

g
 o

rd
er 

p
en

d
in

g
 a h

earin
g
 o

n
 th

e p
relim

in
ary

 in
ju

n
ctio

n
 set 

for January 25, 1971. 

T
h
e h

earin
g
 lasted

 th
ree d

ay
s. T

h
e d

istrict co
u
rt r

e
-

ceiv
ed

 fifty-five exhibits and heard eighteen w
itnesses 

on behalf of S
haw

. G
arrison offered no proof.' 

sA
s to G

arriso
n
's failu

re to
 o

ffer p
ro

o
f, th

e d
istrict co

u
rt said

: 
T

h
e b

u
rd

en
 o

f p
ro

o
f is, o

f co
u
rse, u

p
o
n
 th

e p
lain

-
tiff S

h
aw

 to
 p

ro
v
e b

y
 a p

rep
o
n
d
eran

ce o
f th

e ev
id

en
ce 

th
e ex

isten
ce o

f- ex
cep

tio
n
al an

d
 u

n
u
su

al circu
m

-
stan

ces th
at w

o
u
ld

 ju
stify

 th
is co

u
rt's in

terv
en

tio
n
. 

W
h
en

 th
e p

lain
tiffs ev

id
en

ce co
n
stitu

tes a p
rim

a facie 
case, th

e b
u
rd

en
 is o

n
 th

e d
efen

d
an

t o
f g

o
in

g
 fo

rw
ard

 
w

ith
 an

y
 ev

id
en

ce to
 reb

u
t th

e p
lain

tiffs case ....In
 

th
is case th

e d
efen

d
an

t G
arriso

n
 o

ffered
 n

o
 p

ro
o
f, ap

-
p
aren

tly
 rely

in
g
 o

n
 th

e su
p
p
o
sed

 in
ab

ility
 o

f S
h
aw

 to
 

su
stain

 h
is b

u
rd

en
 an

d
 th

at ev
en

 if S
h
aw

 d
id

, h
e w

o
u
ld

 
n
o
t b

e en
titled

 to
 an

y
 relief b

y
 th

is C
o
u
rt. In

 th
o
se 

in
stan

ces w
h

ere th
e plain

tiff p
ro

v
ed

 certain
 facts b

y
 a 

C
L

A
Y

 L
. S

H
A

W
 v. JIM

 G
A

R
R

IS
O

N
, E

T
C

. 

III. T
h
e R

u
lin

g
 B

elo
w

 
O

n
 M

ay
 2

7
, 1

9
7
1
, th

e d
istrict co

u
rt issu

ed
 a p

er-
m

an
en

t in
ju

n
ctio

n
 "restrain

in
g
 Jim

 G
arriso

n
, D

istrict 
A

ttorney for the P
ariS

h of O
rleans, his assistants, em

-
p
lo

y
ees, ag

en
ts an

d
 all p

erso
n
s in

 activ
e co

n
cert an

d
 

participation w
ith him

 from
 further prosecution of the 

p
en

d
in

g
 crim

in
al actio

n
 en

titled
 "S

tate o
f L

o
u
isian

a 
v. C

lay
 L

. S
h
aw

, N
o
. 2

0
8
-2

6
0
"..3

2
8
 F

. S
u
p
p
. at 4

0
4
. 

In a thoroughly considered opinion the experienced dis-
trict ju

d
g
e m

ad
e d

etailed
 fin

d
in

g
s o

f feet an
d
 co

n
clu

-
sio

n
s o

f law
. C

h
aracterizin

g
 th

e facts as "unique and 
"b

izarre", th
e co

u
rt h

eld
: "[T

]h
e p

erju
ry

 ch
arg

e w
as 

b
ro

u
g
h
t in

 b
ad

 faith
 an

d
 fo

r p
u
rp

o
ses o

f h
arassm

en
t 

.., su
ch

 b
ad

 faith
 co

n
stitu

tes irrep
arab

le in
ju

ry
 w

h
ich

 
0
 	

is g
reat an

d
 im

m
ed

iate". 3
2
8
 F

. S
u
p
p
. at 4

0
0
. T

h
u
s, 

th
e co

u
rt co

n
clu

d
ed

 th
at th

e " 'sp
ecial circu

m
stan

ces' 
req

u
irem

en
ts o

f Y
o
u
n
g
er"a w

ere m
et an

d
 th

at S
h
aW

 
w

as en
titled

 to
 relief. 3

2
8
 F

. S
u
p
p
. at 3

9
3
. 

T
he district court based its findings of bad faith and 

harassm
ent 

o
n
 th

e
 h

isto
ry

 o
f G

a
rriso

n
's p

u
rsu

it 
of S

haw
; including the events leading to the state con-

sp
iracy

 trial as w
ell as th

e ev
en

ts in
cid

en
t to

 th
e s

ta
te

 , 
_ 	

. 	
. 

p
rep

o
n
d
eran

ce o
f th

e cred
ib

le ev
id

en
ce, an

d
 th

e d
e-

fen
d
an

t failed
 to

 reb
u
t th

o
se facts eith

er o
n
 cro

ss-
ex

am
in

atio
n
 o

r b
y
 o

fferin
g
 co

n
trary

 ev
id

en
ce, th

is 
co

u
rt h

as accep
ted

 th
o
se facts as tru

e. (em
p
h
asis ad

d
ed

.)
.  

3
2
8
 F

. S
u
p
p
. at 3

9
5
. 

4Y
o
u
n
g
er v

. -H
arris, 4

0
1
 U

.S
. 3

7
, 9

1
 S

.C
t.7

4
6
, 2

7
 L

.E
d
. 2

d
 6

6
9
 

(1971); S
am

uels v. M
ackell, 401 U

.S
. 66, 81 S

.C
t 764, 27 L

.E
d.2d 

6
8
8
 (1

9
7
1
); B

o
y
le v

. L
an

d
ry

, 4
0
1
 U

.S
. 7

7
, 9

1
 S

.C
t 7

5
8
, 27

.  
L

.E
d.2d 6

9
6
 (1

9
7
1
); B

y
rn

e v
. K

aralex
is, 4

0
1
 U

.S
. 2

1
6
, 9

1
 S

.C
t. 

7
7
7
, 2

7
 L

.E
d
.2

d
 7

9
2
 (1

9
7
1
); P

erez v
. L

ed
esm

a, 4
0
1
 U

.S
. 8

2
,. 

91 S
.C

t. 674, 27 -L
.E

d.2d 701 (1971); D
yson v. S

tein
, 1971, 401 

U
.S. 200, 91 S

.C
t 761, 27 L

.E
d.2d 781. 	

• . 



It shoU
ld be borne in m

ind that the m
em

oran-
d
u
m

 w
h
ich

 [G
arriso

n
's assistan

t] ... w
ro

te 
on his return from

 B
aton R

ouge did not m
en-

tio
n
 a

n
y
 su

c
h
 m

e
e
tin

g
 . . . [S

]u
b
sta

n
tia

l 
d
o
u
b
ts are raised

 reg
ard

in
g
 th

e v
alid

ity
 an

d
 

o
b
jectiv

ity
 o

f th
e state's case w

h
en

 a p
ro

se- 
cu

tin
g
 atto

rn
ey

 reso
rts to

 th
e u

se of such ex- 
traordinarY

 tactics as w
ere em

ployed by G
ar- 

riso
n
 o

n
 R

u
sso

. A
 fair in

feren
ce to

 b
e d

raw
n
 

is th
at th

ese ex
 p

arte p
ro

ced
u
res w

ere u
sed

 	
,1

 
to im

plant into R
usso's m

ind a story im
plicat- 

in
g
 th

e p
lain

tiff in
 an

 alleg
ed

 co
n
sp

iracy
 p

lo
t. . 

T
h
is co

u
ld

 h
av

e b
een

 acco
m

p
lish

ed
 b

y
 p

o
st- . 

hypnotic suggestion. T
his inference is support-

ed
 b

y
 th

e fact th
at G

arriso
n
 im

m
ed

iately
 

m
o
v
ed

 to
 arrest an

d
 ch

arg
e S

h
iw

 b
ased

 so
le-

ly on R
usso's questionable, vague story. S

uch 
hasty action on the part of the defendant w

ith-
o
u
t su

b
m

ittin
g
 th

e m
atter,' at th

at tim
e, to

 th
e 

g
ran

d
 ju

ry
 d

em
o
n
strates u

lterio
r, m

o
tiv

es. 

C
L

A
Y

 L
. S

H
A

W
 v. JIM

 G
A

R
R

IS
O

N
, E

T
C

. • 

C
L

A
Y

 L
. SH

A
W

 v. JIM
 G

A
R

R
ISO

N
, E

T
C

. 	
9
.' 

p
erju

ry
 p

ro
secu

tio
n
. A

s to
 G

arriso
n
's p

ro
secu

tio
n
 o

f . 
S

haw
 for conspiracy, the district court found bad faith 

an
d
 h

arassm
en

t o
n
 th

e fo
llo

w
in

g
 facts: 	

• 

(1) 
T

he court found a "serious quettion concerning. 
th

e b
asis fo

r G
arriso

n
's d

ecisio
n
" to

 in
v
estig

ate th
e 

assassination of P
resident K

ennedy. 

A
pparently, his jurisdiction w

as based on O
s-

w
ald

's activ
ities in

 N
ew

 O
rlean

s in
 th

e su
m

-
m

er of 1963. H
ow

ever, it is strange indeed that, 
n
early

 th
ere y

ears after th
e assassin

atio
n
, 

G
arriso

n
 w

o
u
ld

 d
ecid

e to
 u

n
d
ertak

e an
 in

v
es-

tigation cf such gravity m
erely because he dis-

ag
reed

 n
•ith

 th
e fin

d
in

g
s o

f th
e W

arren
 C

o
m

-
m

issio
n
 an

d
 O

sw
ald

 h
ad

 sp
en

t so
m

e tim
e in

 
N

ew
 O

rleans. 

328 F
. S

upp. at 394. W
illiam

 A
. G

urvich, an experienced 
in

v
estig

ato
r an

d
 E

x
ecu

tiv
e D

irecto
r o

f an
 estab

lish
ed

 
d
etectiv

e ag
en

cy
 in

 N
ew

 O
rlean

s, testified
 th

at G
arri-

so
n
 so

licited
 h

is h
elp

 in
 co

n
d
u
ctin

g
 th

e in
v
estig

atio
n
. 

H
e w

o
rk

ed
 o

n
 th

is p
ro

ject fo
r ab

o
u
t six

 m
o
n
th

s. G
u
r-

vich testified that he resigned because he believed the 
in

v
estig

atio
n
 to

 b
e a "frau

d
u
len

t, crim
in

al act". 

(2) 
T

h
ere w

as n
o
 b

asis fo
r G

arriso
n
's in

itial in
ter-

ro
g
atio

n
 o

f S
h
aw

. "Ju
st h

o
w

 [S
h
aw

] ... w
as first 

selected
 to

 b
e in

terv
iew

ed
 b

y
 [G

arriso
n
] ... w

h
en

 
h
e w

as n
o
t a su

sp
ect is an

o
th

er u
n
an

sw
ered

 q
u
estio

n
 

in
 th

is case. [G
arriso

n
] . . . o

ffered
 n

o
 ev

id
en

ce to 
sh

o
w

 an
y
 b

asis o
r cau

se fo
r h

is o
ffice's in

terro
g
atio

n
 

o
f [S

h
aw

] ... co
n
cern

in
g
 su

ch
 a sh

o
ck

in
g
 crim

e". 
328 F. Supp. at 394. 

(3
) T

h
e ex

trem
e m

easu
res th

e state reso
rted

 to
 in

 
ex

tractin
g
 in

fo
rm

atio
n
 fro

m
 P

erry
 R

ay
m

o
n
d
 R

u
sso

 
an

d
 th

e u
se o

f h
is testim

o
n
y
 at th

e trial w
ere in

co
m

-
p
atib

le w
ith

 th
e A

m
erican

 S
y
stem

 o
f Ju

stice. R
u
sso

 
w

as given sodium
 pentothal and subjected to hypnosis 

to
 "o

b
tain

 a d
eg

ree o
f co

rro
b
o
ratio

n
" o

f w
h
at R

u
sso

 
h
ad

 alleg
ed

ly
 related

 to
 G

arriso
n
's assistan

t ab
o
u
t a 

co
n
sp

irato
rial m

eetin
g
. Y

et th
e rep

o
rt o

f G
arriso

n
's 

assistant, S
ciam

bra, w
ho interview

ed R
usso, m

ade n
o 

m
ention of any conspiratorial m

eeting involving S
haw

. 
T

he district court stated: 



0
.) 

1
0
 C

L
A

Y
 L

. S
H

A
W

 v
: JIM

 G
A

R
R

IS
O

N
, E

T
C

 

3
2

8
 F

. S
u

p
p

.. at 3
9

5
. R

u
sso

's testim
o

n
y

 at trial w
as 

sig
n
ifican

tly
 d

ifferen
t fro

m
 th

e testim
o
n
y
 h

e g
av

e a
t 

th
e p

relim
in

ary
 h

earin
g
. F

o
r in

s:a:Ice, at th
e p

relim
-

in
ary

 h
earin

g
 R

u
sso

 stated
 u

n
eq

u
iv

o
cally

 th
at S

h
aw

 
w

as p
resen

t at a co
n
sp

irato
rial m

eetin
g
; in

 th
e trial 

R
usso w

as unable to identify S
haw

 as having been pres- .  
en

t at th
e alleg

ed
 m

eetin
g
. 5  In

 th
e p

erju
ry

 trial R
u
sso

 
in

v
o
k
ed

 h
is F

ifth
 A

m
en

d
m

en
t p

riv
ileg

e w
h
en

 ask
ed

 
th

e p
recise q

u
estio

n
s h

e h
ad

 p
rev

io
u
sly

 an
sw

ered
 in

 
state co

u
rt p

ro
ceed

in
g
s. T

h
e d

istrict co
u
rt co

n
clu

d
ed

: 

N
o
rm

ally
 n

o
 in

feren
ce can

 b
e d

raw
n
 w

h
en

 
„one invokes a right secured to him

 by the C
on- 

sL
ieu

ten
an

t O
'D

o
n
n
ell a m

em
b
er o

f th
e N

ew
 O

rlean
s P

o
lice D

ep
art-

m
en

t fo
r n

in
eteen

 y
ears testified

 th
at h

e attem
p

ted
 to

 g
iv

e 
R

u
sso

 a lie d
etecto

r test ... 
... It w

as n
o
t su

ccessfu
L

 H
o
w

ev
er. O

'D
o
n
n
ell stated

 
h

e to
o

k
 th

e m
ach

in
e's attach

m
en

t fro
m

 R
u

sso
's b

o
d

y
 

an
d
 co

n
tin

u
ed

 o
n
 w

ith
 th

e in
terv

iew
. A

cco
rd

in
g
 to

 
O

'D
o
n
n
ell, R

u
sso

 to
ld

 h
im

 th
at h

e d
id

 n
o
t k

n
o
w

 if 
S

h
aw

 w
as at D

av
id

 F
errie's ap

ar t m
en

t th
e n

ig
h
t o

f 
th

e alleg
ed

 m
eetin

g
 to

 p
lo

t th
e am

a_
in

atio
n
. R

u
sso

 
sta

te
d
 th

a
t if h

e
 w

e
re

 p
re

sse
d
 fo

r a
n
 a

n
sw

e
r, h

e 
w

o
u
ld

 h
a
v
e
 to

 sa
y
 th

a
t S

h
a
w

 w
a
s n

o
t p

re
se

n
t. H

e 
fu

rth
er stated

 to
 O

'D
o
n
n
ell th

at "h
e w

as u
n
d
er a g

reat . 
d

eal o
f p

ressu
re an

d
 th

at h
e w

as so
rry

 th
at h

e ev
er 

g
o
t in

v
o
lv

ed
 in

 th
is m

ess". O
'D

o
n
n
ell testified

 th
at 

h
e g

av
e G

arriso
n

 b
o

th
 an

 o
ral an

d
 w

ritten
 acco

u
n

t 
o

f h
is in

te
rv

ie
w

 w
ith

 R
u

m
. T

h
e 

w
ritten

 acco
u
n
t 

file
d
 in

to
 e

v
id

e
n
c
e
 in

 th
is u

se 
b

y
 th

e
 P

la
in

tiff. 
O

'D
o
n
n
ell said

 G
arriso

n
 b

ecam
e en

rag
ed

 w
h
en

 h
e 

m
ad

e h
is rep

o
rt an

d
 in

sin
u

ated
 th

at O
'D

o
n

n
ell had . 

"so
ld

 o
u

t to
 th

e p
ress o

r " *
 to

 so
m

eo
n

e". 
T

h
e d

efen
d

an
t G

arriso
n

 d
id

 n
o

t ;—
ake. av

ailab
le to

 
th

e p
lain

tiff's co
u

n
sel th

e rep
o

rt o
f L

t. O
'D

o
n

n
ell. In

-
stead

, h
e w

ith
h

eld
 it d

esp
ite th

e fact th
at its su

b
ject 

m
atter p

ertain
ed

 d
irectly

 to
 statem

en
ts th

at w
ere per-

tinent to the credibility of R
usso. the only w

itness upon 
w

h
o

se sto
ry

 S
h

aw
 b

ad
 b

een
 arrested

. • 
328 F

. Supp. at 395-6. 

C
L

A
Y

 L
. S

H
A

W
 v. JIM

 G
A

R
R

IS
O

N
, E

T
C

. 
11 

stitu
tio

n
. H

o
w

ev
er, in

 th
e circu

m
stan

ces o
f • , 

th
is case th

e co
u
rt b

eliev
es th

at it can
 an

d
 it 

d
o
es d

raw
 th

e n
arro

w
 in

feren
ce fro

m
 R

u
sso

's 
actio

n
, th

at ev
en

 to
d

ay
, h

e at least h
as su

b
-

stantial doubts'at to the truthfulness of the tes-
tim

ony he gave in state court. 

328 F. Supp. at 396. 

(4) 
G

arriso
n
 u

sed
 fu

n
d
s receiv

ed
 fro

m
 p

riv
ate 

so
u

rces to
 p

u
rsu

e h
is in

v
estig

atio
n

 o
f S

h
aw

. A
 g

ro
u

p
 

know
n as "T

ruth or C
onsequences" w

as form
ed in F

eb-
ruary 1967 to solicit and contribute funds to G

arrison's 
in

v
estig

atio
n
. "T

h
e ev

id
en

ce is o
v
erw

h
elm

in
g
 th

at 
th

ese fu
n

d
s w

ere u
sed

 in
 p

rep
aratio

n
 fo

r S
h

aw
's co

n
-

sp
ira

c
y

 tria
l". 3

2
8

 F
. S

u
p

p
. a

t 3
9

7
. T

h
e
 g

ro
u

p
, 

all frien
d
s o

f G
arriso

n
, m

ad
e it clear th

at th
ey

 ex
-

pected results. G
arrison gave them

 results in the form
 

of the prosecution of C
lay S

haw
 —

 for conspiracy and 
fo

r p
erju

ry
. 

(5) 
T

h
e m

an
n
er o

f S
h
aw

's arrest is d
escrib

ed
 b

y , ' 
th

e district court as follow
s: 

G
arriso

n
 carefu

lly
 set th

e stag
e fo

r S
h

aw
's 

arrest, w
hich took place at approxim

ately 5:30 
P

.M
. fo

u
r an

d
 a-h

alf h
o

u
rs after S

h
aw

 v
o

lu
n

-
tarily

 ap
p
eared

 in
 G

arriso
n
's o

ffice. D
u
rin

g
 

th
is tim

e, a" rep
resen

tativ
e o

f L
ife M

ag
azin

e 
photographed S

haw
 through a tw

o-w
ay m

irror 
unbeknow

nst to him
. T

he hallw
ay outside th

e 
d

efen
d

an
t's' o

ffice o
n

 th
e seco

n
d

 flo
o

r o
f th

e 
N

ew
 O

rlean
s C

rim
in

al C
o

u
rts B

u
ild

in
g

 h
ad

 
m

y
sterio

u
sly

 b
eco

m
e co

n
g
ested

 w
ith

 n
ew

s- 
. 



9/19/72, Jim, while awaiting lunch after speaking to you I read the 5th CA Shaw decision. 
I won't try to go into the complications not in any way represented in the decision. I am inclined to attribute them to tiro things; menumnetal incompetence impelled by ego on 
Garrison's part and prejudice against him in whatever he might do or be involved in by Uhrist-
enberry (Wish Elks could leek into him because he is so excessive). However, given the record 
for which Carrison is responsible, I believe the CA decision is more than just a proper one. 
I think it may wind up one of the hallmark anti-repression decisions. Have you read it with 
this in mind? Had it been affirmed earlier by the eupreme Court I can think of harrassing 
prosecutions in which it might well have been cited by victims of federal persecution. 

kly real puepose here is different. In this hasty reading I thing I see two things you 
did not reek that can be used in the Ray habeas corpus and in requests of Canale, etc. These 
are the last paraee-pah of the footnote on O'Donnell on page 10, which finds parallel in 
Canale with rank and others, the bar-association meetings, truckers conventions, etc., and I do believe that before filing you should have a firm, written refusal from Cenral  e. 

On page 12, graph (6). This again relates to, among other things, the giving to the 
prees what wai denied to the defendant. I'd sure love to quote this 'upreme Court affirmed 
decision in the Ray case! 

And I think you will relaize that this is an area in which I have been pushing aeninst 
an unmoving mountain for a long time. Now you are trying. I think this is an area in which we should build as strong a case as possible, and the correspondents are all helping. The 
Bbio letter, when you consider that Foreman says he has given Hooker everything and Huie 
wrote me that what he was distributing included that, means that EVERYONE but the defendant 
can have what the defendant can't as long as he coneits himself to agree with the official mythology or the proper pepresentation in this case, with the prosecution. 1114 
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C

L
A

Y
 L

. S
H

A
W

 y. JIM
 G

A
R

R
IS

O
N

, E
T

C
. 

m
en

, p
h

o
to

g
rap

h
ers, telev

isio
n

 cam
era crew

s, 
an

d
 m

em
b
ers o

f th
e g

en
eral p

u
b
lic. S

h
aw

 w
as 

led handcuffed into the hallw
ay, w

here he w
as 

shoved and pushed through the crow
d to reach 

an
 elev

ato
r lead

in
g
 to

 th
e b

asem
en

t o
f th

e 
building and then to C

entral L
ockup. A

ll of this 
appeared on television. S

haw
 could have been 

ta
k

e
n

 d
o

w
n

 in
 a

 p
riv

a
te

 e
le

v
a
to

r lo
c
a
te

d
 

in
 G

arriso
n

's o
ffice, b

u
t th

is w
o

u
ld

 n
o

t h
av

e 
afforded the publicity G

arrison w
_as obviously 

se
e
k
in

g
. S

h
a
w

's a
rre

st a
n
d
 th

e
 m

a
n
n
e
r in

 
w

h
ich

 it w
as effected

 w
as o

u
trag

eo
u
s an

d
 in

-
ex

cu
sab

le. T
h

e o
n

ly
 co

n
clu

sio
n

 th
at can

 b
e 

d
raw

n
 fro

m
 G

arriso
n
's actio

n
s is th

at h
e in

-
ten

tio
n

ally
 u

sed
 th

e arrest fo
r h

is o
w

n
 p

u
r-

p
o
ses, w

ith
 co

m
p
lete d

isreg
ard

 fo
r th

e rig
h

ts 
of C

lay S
haw

. 

328 F. Supp. at 399. 

(6
) G

arriso
n
's p

retrial co
n
d
u
ct sh

o
w

ed
 a "to

tal d
is-

regard of S
haw

's rights". 328 F
. S

upp. at 399. H
e held 

press conferences and issued press releases during the 
p

retrial p
erio

d
. G

arriso
n

 ev
en

 released
 in

fo
rm

atio
n

 to
 -- -

th
e p

ress th
at h

e h
ad

 refu
sed

 to
 g

iv
e to

 S
h

aw
. "[T

]h
e 

action of G
arrison in releasing inform

ation to the press 
w

h
ile d

en
y

in
g

 it to
 S

h
aw

 clearly
 rev

eals th
at .. [G

ar-
riso

n
] w

as n
o
t p

ro
secu

tin
g
 S

h
aw

 in
 g

o
o
d
 faith

". 3
2
8
 

F
. S

upp. at 399. 

T
h
e d

istrict co
u
rt also

 fo
u
n
d
 b

ad
 faith

 an
d
 h

arass-
m

en
t in

 th
e ev

en
ts relatin

g
 to

 th
e p

erju
ry

 p
ro

secu
tio

n
. 

C
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(1) 
N

o
 w

itn
ess w

h
o
 testified

 at th
e h

earin
g
 b

efo
re • 

th
e d

istrict co
u

rt, in
clu

d
in

g
 G

arriso
n

, co
u

ld
 recall an

 
in

stan
ce w

h
ere a d

efen
d
an

t w
h
o

, took the sta
n
d
 an

d
 

w
as acq

u
itted

 w
as later ch

arg
ed

 w
ith

 p
erju

ry
. 

(2) 
N

o perjury charges w
ere filed against S

tate w
it-

nesses although their testim
ony at the conspiracy trial 

contradicted their testim
ony previously given. 

(3) 
T

he chief prosecuting attorney at the state con-
sp

iracy
 trial te

s tified
 th

at "at th
e tim

e th
e p

erju
ry

 
ch

arg
e w

as filed
 th

ere -w
ere n

o
 w

itn
esses av

ailab
le 

other than those w
ho w

ere available at the conspiracy 
trial". 328 F

. S
upp. at 400. 

• 
(4) 

G
arriso

n
 h

as a "sig
n
ifican

t fin
an

cial in
terest 

in the continued prosecution of C
lay S

haw
": 

G
arrison's book, H

eritage of S
tone, concerns 

his investigation of P
resident K

ennedy's assas-
sin

atio
n

. D
efen

d
an

t also
 h

as a co
n

tract to
 

w
rite three additional books. It is obvious that 

the sale of defendant's book m
ay be prom

oted 
b

y
 th

e p
u

b
licity

 resu
ltin

g
 fro

m
 th

e co
n

tin
u

ed
 

prosecution of C
lay S

haw
. It provides a m

eans 
w

hereby defendant him
self m

ay profit, and al-
so

 rep
ay

 th
e su

b
stan

tial o
b
lig

atio
n
s o

w
ed

 to
 

o
n
e o

f h
is fin

an
cial b

ack
ers. T

h
e co

u
rt fin

d
s 

that this desire for financial gain is am
ong the 

m
otives w

hich prom
pt the continued prosecu-

tion of C
lay S

haw
. 

328 F. Supp. at tioo. 
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Y
o
u
n
g
er an

d
 its acco

m
p
an

y
in

g
 o

p
in

io
n
s, 

w
h
ile sig

n
ifican

t, d
o
 n

o
t rep

resen
t startlin

g
 

n
ew

 d
o
ctrin

es w
ith

 resp
ect to

 th
e p

ro
p
er ro

le 

o
f a

 fe
d
e
ra

l c
o
u
rt in

 o
u
r sy

ste
m

 o
f fe

d
-

e
ra

lism
... 

1
4
 C

L
A

Y
 L

. S
H

A
W

 v
. JIM

 G
A

R
R

IS
O

N
, E

T
C

. 

T
h
e S

tate's case ag
ain

st S
h
aw

 fo
r co

n
sp

iracy
 to

 as-

sassin
ate P

resid
en

t K
en

n
ed

y
 tu

rn
ed

 o
n
 th

e testim
o
n
y
 

of P
erry R

usso. N
o one knew

 better than G
arrison how

 

u
n
reliab

le R
u
sso

 w
as. If h

e h
ad

 ev
er an

y
 faith

 in
 R

u
s-

so
's cred

ib
ility

, it m
u
st h

av
e v

an
ish

ed
 w

h
en

 h
e h

eard
 

R
u
sso

 testify
. R

u
sso

 w
as eq

u
ally

 im
p
o
rtan

t in
 th

e 

S
tate's case ag

ain
st S

h
aw

 fo
r p

erju
ry

. A
n
d
 an

y
 h

o
p
e 

o
f w

in
n
in

g
 th

at case v
an

ish
ed

 w
h
en

 R
u
sso

, assertin
g
 

leis F
ifth

.  A
m

endm
ent privilege, declined to answ

er any 

q
u
estio

n
s w

h
en

 p
u
t o

n
 th

e stan
d
 in

 th
e p

erju
ry

 trial. 

In v
iew

 o
f th

e ex
trem

e len
g
th

s G
arriso

n
 w

en
t in

 th
e 

first p
lace to

 "p
ersu

ad
e" R

u
sso

 to
 co

rro
b
o
rate th

e al-

leg
ed

 co
n
sp

iracy
 th

eo
ry

, it is. a fair in
feren

ce th
at h

e 

knew
 R

usso w
ould be as ineffective in the second trial 

as m
e w

as in
 th

e first. M
o
reo

v
er, co

n
sid

erin
g
 also

 th
e 

ex
trem

e len
g
th

s to
 W

h
ich

 G
arriso

n
 w

en
t fo

r th
e p

u
r-

p
o
se o

f "p
ro

v
in

g
" h

is case, it is a fair in
feren

ce th
at 

h
e w

ell k
n
ew

 th
at R

u
sso

 w
o
u
ld

 tak
e th

e F
ifth

. 

IV
. Y

o
u
n
g
er v. H

arris: C
o
m

ity
 R

estrain
t o

n
 

In
ju

n
ctio

n
s A

g
ain

st P
en

d
in

g
 S

tate C
rim

in
al 

• 
P

rosecutions. 

Y
ounger v. H

arris an
d
 its co

m
p
an

io
n

.  cases d
efin

e 

th
e co

n
to

u
rs o

f th
e "n

atio
n
al p

o
licy

 fo
rb

id
d
in

g
 fed

eral 

co
u
rts to

 stay
 o

r en
jo

in
 p

en
d
in

g
 state co

u
rt p

ro
ceed

-

ings except under special circum
stances". 401 U

.S
. at 

41.6  A
s this C

ourt has previously noted, 

4
 	

T
h
is u

n
d
erly

in
g
 reaso

n
 fo

r restrain
in

g
 co

u
rts 

of 
eq

u
ity

 fro
m

 in
terferin

g
 w

ith
 crim

in
al p

ro
secu

tio
n
 is 

rein
fo

rced
 b

y
 an

 ev
en

 m
o
re v

ital co
n
sid

eratio
n
, th

e 

n
otion

 of "
com

ity,"
 th

at is, a p
rop

er resp
ect for state 

fu
n

ctio
n

s, a
 reco

g
n

itio
n

 o
f th

e fa
ct th

a
t th

e en
tire 

cou
n

try is m
ad

e u
p

 of a u
n

ion
 of sep

arate state govern
- 

T
h
e o

p
in

io
n
 d

o
es n

o
t p

u
rp

o
rt to

 ex
ten

d
 b

e-

y
o
n
d
 th

is trad
itio

n
al realm

 o
f co

m
ity

 an
d
 re-

q
u
ire acro

ss-th
e-b

o
ard

 ab
d
icatio

n
 o

f fed
eral 

decision m
aking pow

er in all m
anner of cases. 

H
obbs v. T

hom
pson, 5 C

ir. 1971, 488 F
.2d 456, 465. In

 

Y
ounger, the S

uprem
e C

ourt defined the prerequisites 

—
 "sp

ecial circu
m

stan
ces" —

 w
h
ich

 m
u
st b

e p
resen

t 

m
eats, an

d
 a co

n
tin

u
an

ce o
f th

e b
elief th

at th
e N

a- 

tio
n
al G

o
v
ern

m
en

t w
ill fare b

est if th
e S

tates an
d
 

th
eir in

stitu
tio

n
s are left free to

 p
erfo

rm
 th

eir sep
- 

arate fu
n
ctio

n
s in

 th
eir sep

arate w
ay

s. T
h
is, p

erh
ap

s 

fo
r lack

 o
f a b

etter an
d
 clearer w

ay
 to

 d
escrib

e it, is 

referred
 to

 b
y
 m

an
y
 as "O

u
r F

ed
eralism

", an
d
 o

n
e 

fam
iliar w

ith
 th

e p
ro

fo
u
n
d
 d

eb
ates th

at u
sh

ered
 o

u
r . 

F
ed

eral C
o
n
stitu

tio
n
 in

to
 ex

isten
ce is b

o
u
n
d
 to

 resp
ect 

th
o
se w

h
o
 rem

ain
 lo

y
al to

 th
e id

eals an
d
 d

ream
s o

f 

"O
u
r F

ed
eralism

". T
h
e co

n
cep

t d
o
es n

o
t m

ean
 b

lin
d
 

d
eferen

ce to
 "S

tates' R
ig

h
ts" an

y
 m

o
re th

an
 it m

ean
s • 

cen
tralizatio

n
 o

f co
n
tro

l o
v
er ev

ery
 im

p
o
rtan

t issu
e 

in
 o

u
r N

atio
n
al G

o
v
ern

m
en

t an
d
 its co

u
rts. T

h
e F

ram
-

ers rejected
 b

o
th

 th
ese co

u
rses. W

h
at th

e co
n
cep

t d
o
es 

rep
resen

t is a sy
stem

 in
 w

h
ich

 th
ere is sen

sitiv
ity

 to
 

the legitim
ate interests of both S

tate and N
ational G

ov-

ern
m

en
ts, an

d
 in

 w
h
ich

 th
e N

atio
n
al G

o
v
ern

m
en

t, 

A
n
x
io

u
s th

o
u
g
h
 it m

ay
 b

e to
 v

in
d
icate an

d
 p

ro
tect 

fed
eral rig

h
ts an

d
 fed

eral in
terests, alw

ay
s en

d
eav

o
rs 

to
 d

o
 so

 in
 w

ay
s th

at w
ill n

o
t u

n
d
u
ly

 in
terfere w

ith
 

. th
e leg

itim
ate activ

ities o
f th

e S
tates. It sh

o
u
ld

 n
ev

er 

b
e
 fo

rg
o
tte

n
 th

a
t th

is slo
g
a
n
, "O

u
r F

e
d
e
ra

lism
", 

b
o
rn

 in
 th

e early
 stru

g
g
lin

g
 d

ay
s o

f o
u
r U

n
io

n
 o

f 

S
tates, o

ccu
p
ies a h

ig
h
ly

 im
p
o
rtan

t 
p

la
ce in

 our 
N

ation's history an
d

 its fu
tu

re. 
401 U

.S
. at 4445. 



1
6

 C
L

A
Y

 L
. S

H
A

W
 v

. JIM
 G

A
R

R
IS

O
N

, E
T

C
. 

b
efo

re a fed
eral co

u
rt w

ill issu
e an

 in
ju

n
ctio

n
 against-

a p
en

d
in

g
 state crim

in
al p

ro
ceed

in
g
. R

ev
iew

in
g
 th

e 
. prior cases, the C

ourt concluded: 

In
 all o

f th
ese cases th

e C
o

u
rt stressed

 th
e 

im
p
o
rtan

ce o
f sh

o
w

in
g
 irrep

arab
le in

ju
ry

, th
e 

trad
itio

n
al p

rereq
u

isite to
 o

b
tain

in
g

 an
 in

ju
n

c-
tion. In addition, how

ever, the C
ourt also m

ade 
clear th

at in
 v

iew
 o

f th
e fu

n
d
am

en
tal p

o
licy

 
ag

ain
st fed

eral in
terferen

ce w
ith

 state crim
-

in
al p

ro
secu

tio
n

s, ev
en

 irrep
arab

le in
ju

ry
 is 

in
su

fficien
t u

n
less it is "b

o
th

 g
reat an

d
 im

-
m

ed
iate". 

401 U
.S. at 46. 

In the present case w
e are asked to clarify the m

ean-
in

g
 o

f "irrep
arab

le in
ju

ry
". S

h
aw

 arg
u

es th
at a sh

o
w

-
ing of bad faith prosecution or prosecution for the pur-
p

o
se o

f h
arassm

en
t estab

lish
es th

e req
u

isite irrep
ara-

b
le in

ju
ry

. G
arriso

n
, o

n
 th

e o
th

er h
an

d
, co

n
ten

d
s th

at 
a sh

o
w

in
g
 o

f b
ad

 faith
 o

r h
arassm

en
t is in

su
fficien

t;. 
he argues that irreparable injury m

ust be independent-
ly

 estab
lish

ed
. W

e h
o

ld
, as th

e lan
g

u
ag

e o
f Y

o
u

n
g

er 
m

ak
es clear, th

at a sh
o

w
in

g
 o

f b
ad

 faith
 o

r h
arass-

m
en

t is eq
u

iv
alen

t to
 a sh

o
w

in
g

 o
f irrep

arab
le in

ju
ry

 
for purposes of the com

ity restraints defined in Young:- 
er, b

ecau
se th

ere is a fed
eral rig

h
t to

 b
e free fro

m
 

b
ad

 faith
 p

ro
secu

tio
n

s' Irrep
arab

le in
ju

ry
 n

eed
 n

ot 
be independently established. 

T
irrep

arab
le in

ju
ry is n

ot m
erely in

ferred
; irrep

arab
le in

ju
ry foi 

_
 th

e
 p

u
rp

o
ses of Y

ou
n

ger is con
clu

sively sh
ow

n
 b

y a sh
ow

in
g 

of bad faith or harassm
ent. 
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In
 Y

o
u

n
g

er, th
e C

o
u

rt rep
eated

ly
 sp

o
k

e o
f "g

o
o

d
 

- faith
" an

d
 "b

ad
 faith

" p
ro

secu
tio

n
 in

 su
ch

 a m
an

n
er 

as to
 in

d
icate th

at a sh
o
w

in
g
 o

f b
ad

 faith
 w

as su
ffi-

cien
t, alth

o
u
g
h
 n

o
t n

ecessary
,8  to

 estab
lish

 irrep
ara-

ble injury. Q
uoting from

 W
atson v. B

uck, 1941, 313 U
.S. 

M
7, 400, 61 S

.C
t. 962, 85 L

.E
d. 1416, 1423, citing B

eal 
v. M

issouri P
acific R

ailroad C
orp., 1941, 312 U

.S
. 45, 

61 S
.C

t. 418, 85 L
.E

d. 577, 579, the C
ourt said, " (N

o 
citizen or m

em
ber of the com

m
unity is im

m
une from

 
p
ro

secu
tio

n
, in

 g
o
o
d
 

faith, fo
r h

is alleg
ed

 crim
in

al 

*
T

h
ere m

ay
, o

f co
u

rse, b
e ex

trao
rd

in
ary

 circu
m

stan
ces in

 w
h

ich
 

th
e n

ecessary
 irrep

arab
le in

ju
ry

 can
 b

e sh
o
w

n
 ev

en
 in

 th
e 

ab
sen

ce o
f th

e u
su

al ererm
uisites  o

f b
ad

 faith
 an

d
 h

arassm
en

t 
F

o
r ex

am
p
le, as lo

n
g
 ag

o
 as th

e B
u
ck case, su

p
ra, [W

atso
n

 v
. 

B
uck, 1941, 313 U

.S
. 387, 61 S

.C
t. 962, 85 L

_E
d. 14161 w

e in-
d

icated
: 'It is. o

t e
n

u
rc

a
  conceivable th

at a statu
te m

ig
h
t b

e 
flag

ran
tly

 an
d

 p
aten

tly
 v

io
lativ

e o
f ex

p
ress co

r.stitu
-

tional 
 

 p
ro

h
ib

itio
n
s in

 e
v
e
ry

 c
la

u
se

, se
n
te

n
c
e
 a

n
d
 ' 

p
arag

rap
h
 an

d
 in

 w
h
atev

er m
an

n
er an

d
 ag

ain
st w

h
o
m

-
ev

er an
 effo

rt m
ig

h
t b

e m
ad

e to
 ap

p
ly

 it.' 
313 U

.S
. at 402, 61 S

.C
t. 962. 

O
th

er u
n

u
su

al situ
atio

n
s callin

g
. fo

r fed
eral in

terv
en

tio
n

 
m

ig
h

t also
 arise, b

u
t th

ere is n
o

 p
o

in
t in

 o
u

r attem
p

t-
in

g
 n

o
w

 to
 sp

ecify
 w

h
at th

ey
 m

ig
h
t b

e. 
4
0
1
 U

.S
. at 5

3
. S

ee also
 Y

o
u
n
g
er v

. H
arris, su

p
ra, 4

0
1
 U

.S
. at 

54 (S
tew

art J., w
ith

 w
h

o
m

 H
arlan

, J. jo
in

ed
, co

n
cu

rrin
g

). 
B

ad
 faith

 h
arassm

en
t can

, o
f co

u
rse, tak

e m
u
rty

 
fo

rm
s, in

clu
d

in
g

 arrests an
d

 p
ro

secu
tio

n
s u

n
d

er v
alid

 
statu

tes w
h
ere th

ere is n
o
 reaso

n
ab

le h
o
p
e o

f o
b
tain

- 
in

g
 co

n
v

ictio
n

, see e.g
., C

am
ero

n
 v

. Jo
h

n
so

n
. su

p
ra, 

[3
9
0
 U

.S
.) at 6

2
1
 [8

8
 S

.C
t. at 1

3
4
0
, 2

0
 L

_
E

cL
2
d
 1

8
4
, 

an
d

 a p
attern

 o
f d

iscrim
in

ato
ry

 en
fo

rcem
en

t d
esig

n
ed

 
to

 in
h
ib

it th
e
 e

x
e
rc

ise
 o

f fe
d
e
ra

l rig
h
ts, 

see, 
e.g., 

B
ailey v. P

atterso
n
, 3

2
3
 F

.2
d
 2

0
1
 (C

A
 5

 1
9
6
3
)". 

P
erez v

. L
ed

esm
a, su

p
ra, 4

0
1
 U

.S
. at 1

1
8
 (B

ren
n
an

. J., w
ith

 
w

h
o
m

 W
h
ite, J. an

d
 M

arsh
all, J. jo

in
ed

, co
n
cu

rrin
g
 in

 p
art 

an
d

 d
issen

tin
g

 in
 p

art). In
 D

y
so

n
 v

. S
tein

, th
e C

o
u

rt stressed
 

'th
at th

e ex
isten

ce o
f su

ch
 irrep

arab
le in

ju
ry

 w
as a m

atter to 
be d

eterm
in

ed
 carefu

lly
 u

n
d

er th
e facts o

f each
 case. 4

0
1

 U
.S

. 
at 203. 



fo
r fed

eral in
ju

n
ctio

n
s ag

ain
st state crim

in
al p

ro
s-

ecu
tio

n
s an

d
 d

iffered
 w

ith
 

th
e 

C
o
u
rt o

n
ly

 o
n
 th

e
 

q
u

e
stio

n
 w

h
e
th

e
r th

e
 p

a
rtic

u
la

r fa
c
ts o

f th
a
t c

a
se

 
w

e
re

 su
ffic

ie
n
t to

 sh
o
w

 th
a
t th

e
 p

ro
se

c
u
tio

n
 

b
ro

u
g

h
t in

 b
ad

 faith
. 

401 U
.S

. at 49. 

w
as 

1
8
 C

L
A

Y
 L

. S
H

A
W

 v
. JIM

 G
A

R
R

IS
O

N
, E

T
C

. 

acts'." 4
0
1
 U

.S
. at 4

6
 (em

p
h
asis su

p
p
lied

). S
im

ilarly
, 

q
u
o
tin

g
 fro

m
 D

o
u
g
las v. C

ity of 
Jea

n
n
ette, 1943, 319' 

U
.S. 157, 164, 63 S.C

t. 877, 87 L
.E

d. 1324, 1330, the C
ourt 

stated
, "'It d

o
es n

o
t ap

p
ear fro

m
 th

e reco
rd

 th
at p

etit 
tio

n
ers h

av
e b

een
 th

reaten
ed

 w
ith

 an
y
 in

ju
ry

 o
th

er 
th

an
 th

at in
cid

en
tal to

 ev
ery

 crim
in

al p
ro

ceed
in

g
 

b
ro

u
g
h
t law

fu
lly

 an
d
 in

 good faith
 ...' " 4

0
1
 U

.S
. at 

47 (em
phasis supplied). A

lso, in speaking of.D
om

brow
-

ski v. P
fister, 1965, 380 U

.S. 479, 85 S.C
t. 1116, 14 L

.E
d.2d 

2
2
, th

e C
o
u
rt said

 th
at th

e circu
m

stan
ces p

resen
ted

 
in that cape "as view

ed by the C
ourt sufficiently estal3-- 

lish
 th

e k
in

d
 o

f irrep
arab

le in
ju

ry
, ab

o
v
e an

d
 b

ey
o
n
d
 

that associated w
ith the defense of a single prosecution 

brought in g
o
o
d
 fa

ith
, that had alw

ays been considered. 
su

fficien
t to

 ju
stify

 fed
eral in

terv
en

tio
n
". 4

0
1
 U

.S
. a

t 
48 (em

phasis supplied).  
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M
o
re im

p
o
rtan

tly
, in

 its d
iscu

ssio
n
 o

f th
e facts of _ 

the Y
ounger case, the C

ourt m
ade clear the sufficiency 

of a fin
d
in

g
 o

f. b
ad

 faith
 o

r h
arassm

en
t: 

T
here is no suggestion that this single prosecu-

tio
n
 ag

ain
st H

arris is b
ro

u
g
h
t in

 b
ad

 faith
 or 

is only one of a series of repeated prosecutions 
to

 w
h

ich
 h

e w
ill b

e su
b

jected
 ... T

h
ere m

ay
, 

o
f co

u
rse, b

e ex
trao

rd
in

ary
', circu

m
stan

ces in
 

w
h

ich
 th

e n
ecessary

 irrep
a6

ib
le in

ju
ry

 can
 be 

sh
o
w

n
 ev

en
 in

 th
e ab

sen
ces o

f th
e u

su
al p

re-
req

u
isites o

f b
ad

 
fa

ith
 

an
d
 h

arassm
en

t. ... 
H

arris h
as failed

 to
 m

ak
e an

y
 sh

o
w

in
g

 o
f b

ad
 

faith
, h

arassm
en

t, o
r an

y
 

other u
n

u
su

al cir-
cum

stance that w
ould call for equitable relief. 

T
he D

istrict C
ourt, how

ever, thought that the 
D

om
brow

ski decision substantially broadened 
th

e av
ailab

ility
 o

f in
ju

n
ctio

n
s ag

ain
st state 

crim
in

al p
ro

secu
tio

n
s an

d
 th

at u
n
d
er th

at d
e-

cisio
n
 th

e fed
eral co

u
rts m

ay
 g

iv
e eq

u
itab

le 
relief, w

ith
o
u
t reg

ard
 to

 an
y
 sh

o
w

in
g
 o

f b
ad

 
faith or h

arassm
en

t, w
h
en

ev
er a state statu

te 
is •fo

u
n
d
 "o

n
 its face" to

 b
e v

ag
u
e o

r o
v
erly

 
b
ro

ad
, in

 v
io

latio
n
 o

f th
e F

irst A
m

en
d
m

en
t. 

401 U
.S

. at 40 (em
phasis supplied)" 

*
S

p
eak

in
g
 o

f C
am

ero
n
 v

. Jo
h
n
so

n
, 1

9
6
8
, 3

9
0
.  U

.S
. 6

1
1
, 8

8
 S

.C
t-

1335, 20 L
.E

d.2d 182. the C
ourt said: 

[A
] d

iv
id

ed
 C

o
u
rt d

en
ied

 an
 in

ju
n
ctio

n
 after fin

d
in

g
 

th
at th

e reco
rd

 d
id

 n
o

t estab
lish

 th
e n

ecessary
 b

ad
 

faith
 an

d
 h

arassm
en

t; th
e d

issen
tin

g
 Ju

stices th
em

-
se

lv
e
s stre

sse
d
 th

e
 v

e
ry

 lim
ite

d
 ro

le
 to

 b
e
 a

llo
w

e
d
 

401 U
.S

. at 49-54 (em
phasis supplied) :

  M
r. Justice S

tew
:- 

art, jo
in

ed
 b

y
 M

r. Justice H
arlan

, co
n

cu
rred

, statin
g

, 
"A

 th
reat o

f th
is n

atu
re [irrep

arab
le in

ju
ry

 b
o
th

 g
reat 

an
d

 im
m

ed
iate] m

ig
h

t b
e sh

o
w

n
 ... if th

ere h
as b

een
 

b
ad

 faith
 an

d
 h

arassm
en

t —
 o

fficial law
lessn

ess 
in

 a statu
te's en

fo
rcem

en
t ..." 4

0
1
 U

.S
. at 5

6
. S

im
ilar-

ly
, M

r. Ju
stice B

ren
n
an

, jo
in

ed
 b

y
 M

r. Ju
stice W

h
ite 

an
d
 M

r. Ju
stice M

arsh
all, co

n
cu

rred
 in

 th
e resu

lt b
e-

cause H
arris "has not alleged that the prosecution w

as 
b

ro
u

g
h

t in
 b

ad
 faith

 to
 h

arass h
im

". 4
0

1
 U

.S
. 5

6
. F

in
-

ally
, M

r. Ju
stice D

o
u

g
las in

 d
issen

t stated
: -  
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T
h
e sp

ecial circu
m

stan
ces w

h
en

 fed
eral in

-
terv

en
tio

n
 in

 a state crim
in

al p
ro

ceed
in

g
 is 

p
erm

issib
le are n

o
t restricted

 to
 b

ad
 faith

 o
n
 

th
e p

art o
f state o

fficials o
r th

e th
reat o

f m
u
l-

tip
le p

ro
secu

tio
n
s. T

h
ey

 also
 ex

ist w
h
ere fo

r 
an

y
 reaso

n
 th

e state statu
te b

ein
g
 en

fo
rced

 is 
unconstitutional on its face. 

401 U
.S. at 59.10  

lo
in

 th
e co

m
p
actio

n
 case P

erez v
. L

ed
esm

a, 1
9
7
1
, 4

0
1
 U

.S
. 8

2
, 8

5
, 

.91 S
.C

t. 6
7
4
, 2

7
 L

.E
d
.2

d
 7

0
1
, 7

0
5
, M

r. Ju
stice B

lack
, w

ritin
g
 

fo
r th

e m
ajo

rity
, said

: 
O

n
ly

 in
 cases o

f p
ro

v
en

 h
arassm

en
t o

r p
ro

secu
tio

n
s. 

u
n
d
ertak

en
 b

y
 state o

fficials in
 b

ad
 faith

 w
ith

o
u
t h

o
p
e 

o
f o

b
tain

in
g
 a v

alid
 co

n
v
ictio

n
 an

d
 p

erh
ap

s in
 o

th
er 

ex
trao

rd
in

ary
 circu

m
stan

ces w
h
ere irrep

arab
le in

ju
ry

 
can

 b
e sh

o
w

n
 is fed

eral in
ju

n
ctiv

e relief ag
ain

st p
en

d
-

in
g
 state p

ro
secu

tio
n
s ap

p
ro

p
riate. S

ee Y
o
u
n
g
er v

. 
H

arris, su
p
ra; E

x
 p

arte Y
o
u
n
g
, 2

0
9
 U

.S
. 1

2
3
, 5

2
 L

.P
.&

 
7
1
4
, 2

8
 S

.C
t 4

4
1
 (1

9
0
8
). T

h
e
re

 
is 

n
o
th

in
g
 in

 th
e
 

reco
rd

 b
efo

re u
s to

 su
g
g
est th

at L
o
u
isian

a o
fficials 

u
n
d
erto

o
k
 th

ese p
ro

secu
tio

n
s o

th
er th

an
 in

 a g
o
o
d
-

faith
 attem

p
t to

 en
fo

rce th
e S

tate's crim
in

al law
s. 

T
h
is C

o
u
rt h

as p
rev

io
u
sly

 d
iscu

ssed
 th

is q
u
estio

n
. In

 D
u
n
can

 
v
. P

erez, 5
 C

ir. 1
9
7
1
, 4

4
5
 F

.2
d
 5

5
7
, 5

5
9
-5

6
0
, w

e said
: 

W
e. read

 Y
o
u
n
g
er v

. H
arris to

 h
o
ld

 th
at an

 in
d
i-

v
id

u
a
l is n

o
t e

n
title

d
 to

 fe
d
e
ra

l in
ju

n
c
tiv

e
 re

lie
f 

ag
ain

st a state p
ro

secu
tio

n
 w

h
ich

 h
as b

een
 in

stitu
ted

 
b
y
 state o

fficials in
 g

o
o
d
 faith

 u
n
less irrep

arab
le in

ju
ry

 
to

 th
e state co

u
rt d

efen
d
an

t (as w
as sh

o
w

n
 in

 D
o
m

-
b
ro

w
sk

i v
. P

fister, 1
9
6
5
, 3

8
0
 U

.S
. 4

7
9
, 8

5
 S

.C
t. 1

1
1
6
, 

1
4
 L

.E
d
.2

d
 2

2
) can

 b
e estab

lish
ed

. O
n
 th

e o
th

er h
an

d
, 

sh
o
u
ld

 th
e state co

u
rt d

efen
d
an

t b
e ab

le to
 estab

lish
 

th
at th

e state p
ro

secu
tio

n
 h

as b
een

 in
stitu

ted
 in

 b
ad

 
faith

 an
d
 fo

r p
u
rp

o
ses o

f harassm
ent —

 as p
u
t b

y
 th

e 
co

n
cu

rrin
g
 o

p
in

io
n
 B

ren
n
an

 fo
r h

im
self an

d
 Ju

stices 
W

h
ite in

 Y
o
u
n
g
er v

. H
arris o

f M
r. Ju

stice an
d
 M

ar-
sh

a
ll, "o

ffic
ia

l la
w

le
ssn

e
ss" —

 irre
p
a
ra

b
le

 in
ju

ry
 

n
eed

 n
o
t b

e sh
o
w

n
 p

ro
v
id

ed
 p

ert is p
resen

t a b
asis 

fo
r fed

eral ju
risd

ictio
n
, e.g

. T
itle 2

8
, U

.S
.C

., S
ec. 1

3
4
3
 

and T
itle 42 U

.S
.C

., S
ec. 1983. 
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In the present case, the district court found that "the 
p
erju

ry
 ch

arg
e w

as b
ro

u
g
h
t in

 b
ad

 faith
 an

d
 fo

r p
u
r-

poses of harassm
ent". 328 F

.S
upp. at 400. T

hat finding 
is not "clearly erroneous". F

.R
.C

iv.P
. 52(a). See. D

un-
can v. P

erez, 5 C
ir. 1971, 445 F

.2d 557, 560. S
ee a

lso
 

T
a
y
lo

r v
. C

ity
 o

f S
e
lm

a
, 337 F

.S
upp. 1191 (S

.D
.A

la. 
1
9
7
1
): B

o
th

 w
ere p

o
st-Y

o
u
n
g
er cases. T

h
e fin

d
in

g
 o

f • 
a b

ad
 faith

 p
ro

secu
tio

n
 estab

lish
es irrep

arab
le in

ju
ry

 
b
o
th

 g
reat an

d
 im

m
ed

iate fo
r p

u
rp

o
ses o

f th
e co

m
ity

 
restrain

ts d
iscu

ssed
 in

 Y
o
u
n
g
er. W

e co
n
clu

d
e th

at 
Y

o
u
n
g
er p

resen
ts n

o
 b

ar to
 th

e issu
an

ce o
f an

 in
ju

n
c-

tio
n
." 

T
he decision of the district court enjoining G

arrison 
fro

m
 fu

rth
er p

ro
secu

tio
n
 o

f th
e p

en
d
in

g
 state p

erju
ry

 
p
ro

ceed
in

g
 ag

ain
st S

h
aW

 is A
F

F
IR

M
E

D
." ,  

See also H
obbs v. T

hom
pson, 5 C

ir. 1971, 448 F
.2d 456; L

eF
lore 

v
. R

o
b
in

so
n
, .5

 C
ir. 1

9
7
1
, 4

4
6
 F

.2
d
 7

1
5
 (G

o
ld

b
erg

, J. co
n
cu

r-
rin

g
). 

ilY
o
u
n
g
er an

d
 its co

m
p
an

io
n
 cases n

o
te th

at th
e th

reat o
f "re-

p
eated

 p
ro

secu
tio

n
s", 4

0
1
 U

.S
. at 4

9
, m

ay
 fu

lfill th
e "sp

ecial 
- circu

m
stan

ces" req
u
irem

en
t. A

 sh
o
w

in
g
 o

f su
ch

 a th
reat, w

h
ile 

o
n
e altern

ativ
e p

ath
 to

 fed
eral in

ju
n
ctiv

e relief, is n
o
t n

eces-. 
sary

 w
h
ere b

ad
 faith

 o
r h

arassm
en

t is estab
lish

ed
. 

In
 ad

d
itio

n
, th

e C
o
u
rt stated

 in
 Y

ounger 
th

a
t "th

e
 th

re
a
t 

to
 th

e p
lain

tiff's fed
erally

 p
ro

tected
 rig

h
ts m

u
st b

e o
n
e th

at 
can

n
o
t b

e elim
in

ated
 b

y
 h

is d
efen

se ag
ain

st a sin
g
le crim

in
al 

p
ro

secu
tio

n
". 4

0
1
 'U

.S
. at 4

6
. W

h
en

 th
e fed

eral rig
h
t so

u
g
h
t to

 
b
e
 p

ro
te

c
te

d
 is th

e
 rig

h
t n

o
t to

 b
e
 su

b
je

c
te

d
 to

 a
 b

a
d
 fa

ith
 

p
ro

secu
tio

n
 o

r .a p
ro

secu
tio

n
.  b

ro
u
g
h
t fo

r p
u
rp

o
ses o

f h
arass-

m
ent, the right cannot be vindicated by undergoing the prosecu-

tio
n
. 

leG
arriso

n
 arg

u
es th

at th
e "b

ias an
d
 p

reju
d
ice" o

f th
e trial ju

d
g
e 

req
u
ire rev

ersal. T
h
is co

n
ten

tio
n
 is to

tally
 w

ith
o
u
t m

erit. 

A
dm

. O
ffice, U

.S
. C

ourts--S
cofields' Q

uality P
rinters, Inc., N

. O
., L

a. 


