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SUPREME COURT OF THE UNITED STATES.

-/~ 7 No. 2—Ocroser TErm, 1942.

S —_—

vs. of Appeals for the Ninth

The United States of Ameriea. Cireuit.

[June 21, 1943.]

Mr. Justice MurpHY delivered the opinion of the Court.

‘We brought this case here on certiorari, 314 U. 8. 597, because
of its importance and its possible relation to freedom of thought.
The question is whether the naturalization of petitioner, an ad-
mitted member of the Communist Party of the United States,
was properly set aside by the courts below some twelve years
after it was granted. We agree with our brethren of the minority
that our relations with Russia, as well as our views regarding
its government and the merits of Communism are immaterial to
a decigion of this case. Our conecern is with what Congress meant
by certain statutes and whether the Government has proved its
case under them.

‘While it is our high duty to earry out the will of Congress, in
the performance of this duty we should have a jealous regard for
the rights of petitioner. We should let our judgment be guided
so far as the law permits by the spirit of freedom and tolerance
in which our nation was founded, and by a desire to secure the
blessings of liberty in thought and action to all those upon whom
the right of American citizenship has been conferred by statute,
as well as to the native born. And we certainly should presume
that Congress was motivated by these lofty principles.

We are directly concerned only with the rights of this peti-
tioner and the circumstances surrounding his naturalization, but
we should not overlook the fact that we are a heterogeneous people.
In some of our larger cities a majority of the school children are
the offspring of parents only one generation, if that far, removed
from the steerage of the immigrant ship, children of those who
sought refuge in the new world from the cruelty and oppression of
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the old, where men have been burned at the stake, imprisoned, and
driven into exile in countless numbers for their political and re-
ligious beliefs. Here they have hoped to achieve a political status
as citizens in a free world in which men are privileged to think and
act and speak according to their convictions, without fear of
punishment or further exile so long as they keep the peace and
obey the law.

This proceeding was begun on June 30, 1939, under the pro-
visions of §15 of the Act of June 29, 1906, 34 Stat. 596, to
cancel petitioner’s certificate of citizenship granted in 1927.
This section gives the United States the right and the duty to set
aside and cancel certificates of ecitizenship on the ground of
“frand’ or on the ground that they were ‘‘illegally proeured.’”
The complaint charged that the certificate had been illegally pro-
cured in that petitioner was not, at the time of his naturalization,
and during the five years preceding his naturalization ‘‘had not
behaved as, a person attached to the prineiples of the Constitution
of the United States and well disposed to the good order and
happiness of the United States, but in truth and in faet during
all of said times, respondent [petitioner] was a member of and
affiliated with and believed in and supported the principles of
certain organizations then known as the Workers (Communist)
Party of America and the Young Workers (Communist) League

1At the time this proceeding was started this section read in part as
follows:

44Tt shall be the duty of the United States distriet atforneys for the respee-
tive distriets, or the Commissioner or Deputy Commissioner of Naturalization,
upon affidavit showing good cause therefor, to institute proceedings in any
eourt having jurisdietion to naturalize aliens in the judieial district in which the
naturalized citizen may reside at the time of bringing suif, for the purpose of
getting aside and canceling the certificate of citizenship on the ground of
fraud or on the ground that such certificate of citizenship was illegally pro-
cured . . . . B U, 8, C.§405

This provision is continued in substance by § 338 of the Nationality Act of
1840, 54 Stat. 1137, 1158, 8 U. 8. C. § 738.

2 Section 4 of the Act of 1906 provided:

““Fourth. It shall be made to appear to the satisfaction of the court ad-
mitting any alien to citizenship that immediately preeceding the date of his
application he has resided continnously within the United States five years at
least, and within the State or Territory where such court is at the time held
one year at least, and that during that time he has behaved as a man of good
moral character, attached to the principles of the Constitution of the United
States, and well disposed to the good order and happiness of the same. In
addition to the oath of the applicant, the testimony of at least two witnesses,
citizens of the United States, as to the facts of residence, moral character, and
attachment to the principles of the Constitution shall be required, and the
name, place of residence, and occupation of each witness shall be set forth in
the record.’” 34 Stat. 598; 8 U. 8. C. § 382,
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of America, whose prineiples were opposed to the principles of
the Constitution of the United States and advised, advocated
and taught the overthrow of the Government, Constitution and
laws of the United States by foree and violence.”” The complaint
also charged fraudulent procurement in that petitioner concealed
his Communist affiliation from the naturalization court. The
Government proceeds here not upon the charge of fraud but upon
the charge of illegal procurement.

This is not a naturalization proceeding in which the Government
is being asked to confer the privilege of citizenship upon an
applicant. Instead the Government seeks to turn the clock back
twelve years after full citizenship was conferred upon petitioner
by a judicial decree, and to deprive him of the priceless benefits
that derive from that status. In its consequences it is more
serious than a taking of one’s property, or the imposition of a fine
or other penalty. For it is safe to assert that nowhere in the
world today is the right of citizenship of greater worth to an indi-
vidual than it is in this country. It would be difficult to exaggerate
its value and importance. By many it is regarded as the highest
hope of civilized men. This does not mean that once granted to
an alien, citizenship cannot be revoked or cancelled on legal grounds
under appropriate proof. But such a right onee conferred should
not be taken away without the clearest sort of justification and
proof. So, whatever may be the rule in a naturalization pro-
ceeding (see United States v. Manei, 276 U, S. 463, 467), in an
action instituted under § 15 for the purpose of depriving one of
the precious right of citizenship previously eonferred we believe
the faets and the law should be construed as far as is reasonably
possible in favor of the eitizen. Especially is this so when the
attack is made long after the time when the certificate of citi-
zenship was granted and the citizen has meanwhile met his obli-
gations and has committed no act of lawlessness. It is not denied
that the burden of proof is on the Government in this case. For
reasons presently to be stated this burden must be met with evi-
dence of a clear and convincing character that when citizenship
was conferred upon petitioner in 1927 it was not done in aceord-
ance with strict legal requirements.

We are dealing here with a court decree entered after an op-
portunity to be heard. At the time petitioner secured his cer-
tificate of citizenship from the federal district court for the South-
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ern District of California notice of the filing of the naturalization
petition was required to be given ninety days before the petition
was acted on (§ 5 of the Aet of 1906), the hearing on the petition
was to take place in open court (§9), and the United States had
the right to appear, to cross-examine petitioner and his witnesses,
to introduce evidence, and to oppose the petition (§11). In
acting upon the petition the distriet court exercised the judicial
power conferred by Artiele IIT of the Constitution, and the Gov-
ernment had the right to appeal from the decision granting natu-
ralization. Twlun v. Unifed Stafes, 270 U. 8. 568. The record
before us does not reveal the circumstances under which petitioner
was naturalized except that it took place in open court. We do
not know whether or not the Government exercised its right to
appear and to appeal. Whether it did or not, the hard fact
remains that we are here re-examining a judgment, and the rights
solemnly conferred under it.

This is the first case to come before us in which the Govern-
ment has sought to set aside a decree of naturalization years after
it was granted on a charge that the finding of attachment was
erroneous. Accordingly for the first time we have had to con-
sider the nature and scope of the Government’s right in a de-
naturalization proceeding to re-examine a finding and judgment
of attachment upon a charge of illegal procurement. Because
of the view we take of this case we do not reach, and therefore
do not consider, two questions which have been raised concerning
the scope of that right.

The first question is whether, aside from grounds such as lack
of jurisdiction or the kind of frand which traditionally vitiates
judgments, cf. United States v. Throckmorton, 98 U. 8. 61; Kibbe
v. Benson, 17 Wall. 624, Congress can constitutionally attach to
the exercise of the judicial power under Article IIT of the Con-
stitution, authority to re-examine a judgment granting a certificate
of citizenship after that judgment has become final by exhaustion
of the appellate process or by a failure to invoke it.?

8 Since 1790 Congress has conferred the function of admitting aliens to
citizenship exclusively upon the courts. In exercising their authority under
this mandate the federal courts are exercising the judicial power of the United
States, conferred upon them by Article IIT of the Constitution. Tutun w.
United States, 270 U, S. 568, For this reason it has been suggested that a
decreo of naturalization, even though the United States does not appear,
cannot be compared (as was done in Johannessen v. United States, 225 U. 8.
227, 238) to an administrative grant of land or of letters patent for inven-
tion, and that the permissible area of re-examination is different in the two
situations.
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The second question is whether under the Act of 1906 as it was
in 1927 the Government, in the absence of a claim of fraud and
relying wholly upon a charge of illegal procurement, can secure a
de movo re-examination of a naturalization court’s finding and
judgment that an applicant for citizenship was attached to the
principles of the Constitution,

We do not consider these questions, TFor though we as-
sume, without deciding, that in the absence of fraud a cer-
tificate of naturalization can be set aside under §15 as ‘‘ille-
gally procured’’ because the finding as to attachment would later
seem to be erroneous, we are of the opinion that this judgment
should be reversed. If a finding of attachment ean be so re-
considered in a denaturalization suit, our decisions make it plain
that the Glovernment needs more than a bare preponderance of
the evidence to prevail. The remedy afforded the Government
by the denaturalization statute has been said to be a narrower
one than that of direct appeal from the granting of a petition.
Tutun v. United States, 270 U. S. 568, 879; cf. United States
V. Ness, 245 U. 8. 319, 325. Johannessen v. United States states
that a certificate of citizenship is ““an instrument granting politi-
cal privileges, and open like other public grants to be revoked if
and when it shall be found to have been unlawfully or fraudu-
lently procured. It is in this respeet closely analogous to a

public grant of land, . . .”” 9225 U. 8. 227, 238. See also Tutun
v. United States, supra. To set aside such a grant the evidence
must be ‘‘clear, unequivoecal, and convineing”’— ‘it cannot be

done upon a bare preponderance of evidence which leaves the
issue in doubt”. Mazwell Land-Grant Case, 121 U. 8. 825, 381;
United States v. San Jacinto Tin Co.,, 125 U. 8. 278, 300; eof.
United States v. Rovin, 12 F. 2d 942, 944, See Wigmore, Evi-
dence, (3d Ed.) §2498. This is so because rights once conferred
should not be lightly revoked. And more especially is this true
when the rights are precious and when they are conferred by
solemn adjudieation, as is the situation when citizenship is m&.mﬁmm.
The Government’s evidence in this case does not measure up to
this exacting standard.

Certain facts are undisputed. Petitioner came to this country
from Russia in 1907 or 1908 when he was approximately three,
Tn 1922, at the age of sixteen, he became a charter member of
the Young Workers (now Communist) League in TLos Angeles
and remained a member until 1929 or 1930, In 1924, at the age
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of eighteen, he filed his declaration of intention to become a
citizen. Later in the same year or early in 1925 he became a
member of the Workers Party, the predecessor of the Com-
munist Party of the United States. That membership has con-
tinued to the present. His petition for naturalization was filed
on January 18, 1927, and his certificate of citizenship was issued
on June 10, 1927, by the United States District Court for the
Southern Distriet of California. He had not been arrested or
subjected to censure prior to 1927,%* and there is nothing in the
record indicating that he was ever connected with any overt illegal
or violent action or with any disturbance of any sort.

Tor its case the United States called petitiomer, ome Humph-
reys, a former member of the Communist Party, and one Hynes,
a Los Angeles police officer formerly in charge of the radical
squad, as witnesses, and introduced in evidence a number of
documents. Petitioner testified on his own behalf, introduced
some documentary evidence, and read into the record transcripts
of the testimony of two unmiversity professors given in another
proceeding.

Petitioner testified to the following: As a boy he lived in Los
Angeles in poverty stricken circumstances and joined the Young
‘Workers League to study what the principles of Communism
had to say about the conditions of society. He considered his
membership and activities in the League and the Party during
the five-year period between the ages of sixteen and twenty-one
before he was naturalized, as an attempt to investigate and study
the canses and reasons behind social and economic conditions.
Meanwhile he was working his way through night high school
and college. TFrom 1922 to about 1925 he was ‘‘educational
director’ of the League. The duties of this non-salaried posi-
tion were to organize classes, open to the publie, for the study of
Marxist theory, to register students and to send out nofices for
meetings; petitioner did no teaching, During 1925 and 1926 he
was corresponding seeretary of the Party in Los Amngeles; this
was a clerical, not an executive position. In 1928 he hecame an
organizer or official spokesman for the League, His first execu-
tive position with the Party ecame in 1930 when he was made an
organizational secretary first in California, then in Connecticut
and later in Minnesota where he was the Communist Party can-
didate for governor in 1932. Since 1934 he has been a member of

4 The record contains nothing to indieate that the same is not true for the
period after 1927,
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the Party’s National Committee. At present he is secretary of the
Party in California.

Petitioner testified further that during all the time he has be-
longed to the League and the Party he has subseribed to the prin-
ciples of those organizations. He stated that he ‘‘believed in the
essential correctness of the Marx theory as applied by the Com-
munist Party of the United States’’, that he subscribed ‘‘to the
philosophy and principles of Socialism as manifested in the writ-
ings of Lenin’’, and that his understanding and interpretation of
the program, principles and practice of the Party since he joined
“were and are essentially the same as those enunciated’’ in the
Party’s 1938 Constitution. He denied the charges of the com-
plaint and specifically denied that he or the Party advocated the
overthrow of the Government of the United States by force and
violence, and that he was not attached to the principles of the
Constitution. He considered membership in the Party compatible
with the obligations of American citizenship. He stated that he
believed in retention of personal property for personal use but
advocated social ownership of the means of production and ex-
change, with compensation to the owners. He believed and hoped
that socialization could be achieved here by democratic processes
but history showed that the ruling minority has always used force
against the majority before surrendering power. By dictatorship
of the proletariat petitioner meant that the ‘“majority of the people
shall really direet their own destinies and use the instrument of
the state for these truly democratic ends.’”” He stated that he
would bear arms against his native Russia if necessary.

Humphreys testified that he had been a member of the Com-
munist Party and understood he was expelled because he refused
to take orders from petitioner. He had been taught that present
forms of government would have to be abolished ‘‘through the
dictatorship of the proletariat’’ which would be established by
“‘a revolutionary process”’. He asserted that the program of the
Party was the socialization of all property without compensation.
With regard to advocacy of force and violence he said: “‘the Clom-
munist Party took the defensive, and put the first users of foree
upon the capitalistic government; they claimed that the capitalistic
government would resist the establishment of the Soviet system,
through force and violence, and that the working class would be
justified in using force and viclence to establish the Soviet system
of society.”’
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Hynes testified that he had been a member of the Party for
eight months in 1922. He stated that the Communist method of
bringing about a change in the form of government is one of force
and violence; he based this statement upon: ‘‘knowledge I have
gained as a member in 1922 and from what further knowledge I
have gained from reading various official publieations, published
and circulated by the Communist Party and from observation and
actual contact with the activities of the Communist Party . . .7’
On cross examination Hynes admitted that he never attempted
a philosophic analysis of the literature he read, but only read it
to secure evidence, reading and underscoring those portions
which, in his opinion, ““had to do with force or violence or over-
throwing of this system of government other than by lawful means
provided in the Constitution.”” He testified that he never saw
any behavior on petitioner’s part that brought him into confliet
with any law.

The testimony of the two professors discussed Marxian theory
as evidenced by the writings of Marx, Engels and Lenin, and con-
cluded that it did not advocate the use of force and violence
as a method of attaining its objective.

In its written opinion the distriet court held that petitioner’s
certificate of naturalization was illegally procured beecause the or-
ganizations to which petitioner belonged were opposed to the prin-
ciples of the Constitution and advised, taught and advocated the
overthrow of the Government by force and violence, and therefore
petitioner, ‘‘by reason of his membership in such organizations
and participation in their activities, was not ‘attached to the prin-
ciples of the Constitution of the United States and well disposed
to the good order and happiness of the same’.’”’ 33 F. Supp. 510,
513.

The distriet court also made purported findings of facts to
the effect that petitioner was not attached to the principles of
the Constitution and well disposed to the good order and happiness
of the same, and was a disbeliever in organized government, that
he fraudulently concealed his membership in the League and the
Party from the naturalization court, and that his oath of allegiance
was false, The conclusion of law was that the certificate was
illegally and fraudulently procured. The pertinent findings of

6 For a discussion of the adequacy of somewhat similar testimony by Hynes
see Ex parte Fierstein, 41 F. 2d 53.
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fact on these points, set forth in the margin® are but the mosi
general conclusions of ultimate fact. It is impossible to tell from
them upon what underlying facts the court relied, and whether
proper statutory standards were observed. If it were not ren
dered unnecessary by the broad view we take of this case, we
would be inclined to reverse and remand to the district eourt
for the purpose of making adequate findings.

6IV. ‘The Court finds that it is true that said decree and certificate of
naturalization were illegally procured and obtained in this: That respondent
[petitioner] was not, at the time of his naturalization by said Court, and
during the period of five years immediately preceding the filing of his peti-
tion for maturalization had not behaved ag, a person attached to the prin-
ciples of the Constitution of the United States and well disposed to the good
order and happiness of the same.

‘“The Court finds that it is not true that at the time of the filing of his
petition for naturalization respondent was not a disbeliever in or opposed to
organized government or a member of or affiliated with any organization ‘or
body of persons teaching disbelief in or opposed to organized government,

‘“The Court finds that in truth and in fact during all of said times re-
spondent had not behaved as a man attached to the principles of the Con:
stitution of the United States and well disposed to the good order and happi-
ness of the same, but was a member of and affiliated with and believed in and
supported the principles of certain organizations known as the Workers Party
of America, the Workers (Communist) Party of Ameriea, the Communist
Party of the United States of America, the Young Workers League of Amer-
fea, the Young Workers (Communist) League of Ameriea and the Young Com-
munist League of America, which organizations were, and each of them was,
at all times herein mentioned, a section of the Third International, the prin-
ciples of all of which said organizations were opposed to the principles of the
Constitution of the United States, and advised, advocated, and taught the
overthrow of the Government, Constitution and laws of the United States by
force and violence and taught disbelief in and opposition to organized govern-
ment.

V. ‘“The Court further finds that during all of said times the respondent
has been and now is a member of said organizations and has eontinued to
believe in, advocate and support the said principles of said organizations.’’

VI. (The substance of this finding is that petitioner frandulently concealed
his Communist affiliation from the naturalization court. It is not set forth
because it is not an issue here. (See Note 7, infra).

VIL ‘‘The court further finds that it is true that said Qecree and certifi-
cate of naturalization were illegally and fraududently proeured and obtained
in this: That before respondent [petitioner] was admitted to eitizenship as
aforesaid, he declared on oath in open court that he would support the Con-
stitution of the United States, and that he absolutely and entirely renounced
and abjured all allegiance and fidelity to any foreign prince, potentate, state,
or sovereignty, and that he would support and defend the Constitution and
laws of the United States against all enemies, foreign and domestie, and bear
true faith and allegiance to the same, whereas in truth and in fact, at the
time of making such declarations on oath in open court, respondent [peti-
tioner] did not intend to support the Constitution of the United States, and
did not intend absolutely and entirely to renounce and abjure all allegiance
and fidelity to any foreign prince, potentate, state, or sovereignty, and did
not intend to support and defend the Constitution and laws of the United
States against all enemies, foreign and domestic, and/or to bear true faith
and allegiance to the same, but respondent af said time intended to and did
maintain allegiance and fidelity to the Union of Soviet Socialist Republies and
to the said Third International, and intended to adhere to and support and
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The Cireuit Court of Appeals affirmed on the ground that the
certificate was illegally procured, holding that the finding that
petitioner’s oath was false was not ‘‘clearly erromeous’. 119
. 2d 500.7" We granted eertiorari, and after having heard argu-
ment and reargument, now reverse the judgments below.

I

The Constitution authorizes Congress ‘‘to establish an uniform
rule of naturalization’’ (Art I, §8, cl. 4), and we may assume
that naturalization is a privilege, to be given or withheld on such
conditions as Congress sees fit. Cf. United States v. Macintosh,
283 U. 8. 605, 615, and the dissenting opinion of Chief Justice
Hughes, tbid. at p. 627. See also Tutun v. United States, 270
U. 8. 568, 578; Turner v. Willigms, 194 U. 8. 279. But because
of our firmly rooted tradition of freedom of belief, we certainly
will not presume in construing the naturalization and denaturali-
zation acts that Congress meant to eircumseribe liberty of political
thought by general phrases in those statutes. As Chief Justice
Hughes said in dissent in the Macintosh case, such general phrases
““should be construed, not in opposition to, but in accord with, the
theory and practice of our Government in relation to freedom of
conscience.”” 283 U. 8. at 635. See also Holmes, J., dissenting
in United States v. Schwimmer, 279 U. S. 644, 653-55.

‘When petitioner was naturalized in 1927, the applicable statutes
did not proseribe communist beliefs or affiliation as such.® They
did forbid the naturalization of disbelievers in organized gov-
ernment or members of organizations teaching such disbelief.
Polygamists and advocates of political assassination were also
defend and advoeate the principles and teachings of said Third International,
which principles and teachings were opposed to the principles of the Consti-

tution of the United States and advised, advocated and taught the overthrow
of the Government, Constitution and laws of the United States by force and
violence.’’

7 That court said it was unnecessary to consider the charge of fraudulent
proeurement by concealment of petitioner’s Communist affiliation. The Gov-
ernment has not pressed this charge here, and we do not consider if.

8 The Nationality Aet of 1940, while enlarging the category of beliefs
disqualifying persons thereafter applying for ecitizenship, does not in terms
make communist beliefs or afiliation grounds for refusal of naturalization.
¢ 305, 54 Stat. 1137, 1141; 8 U. 8. C. § T05.

Bills to write a definition of ‘‘communist’’ into the Immigration and De-
portation Act of 1918 as amended (40 Stat. 1012, 41 Stat. 1008) and to pro-
vide for the deportation of ‘‘eommunists’’ failed to pass Congress in 1932 and
again in 1035. See H. R. 12044, H. Rep. No. 1353, S. Rep. No. 808, 75 Cong.
Rec. 12097-108, 72d Cong., 1st Sess. Ses also H. R. 7120, H. Rep. No. 1023,
pts. 1 and 2, 74th Cong., lst Sess.
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barred.® Applicants for ecitizenship were required to take ¢
oath to support the Constitution, to bear true faith and allegian
to the same and the laws of the United States, and to renoun
all allegiance to any foreign prince, potentate, state or sove
eignty.’® And, it was to ‘‘be made to appear to the satisfactic
of the court’” of naturalization that immediately preceding 1
application, the applicant ‘‘has resided continuously within &
United States five years at least, . . . and that m_ﬁanm th
time he has behaved as a man of good moral charaeter, attach:
to the principles of the Constitution of the United States, ar
well disposed to the good order and happiness of the same.’:
Whether petitioner satisfied this last requirement is the eruci
issue in this case,

To apply the statutory requirement of attachment correct
to the proof adduced, it is necessary to ascertain its meanin
On its face the statutory criterion is not attachment to the Co
stitution, but behavior for a period of five years as a man attache
to its prineciples and well disposed to the good order and ha
piness of the United States. Sinee the normal connotation
behavior is conduct, there is something to be said for the prop
sition that the 1906 Act created a purely objective qualificatio:
limiting inquiry to an applicant’s previous conduct.l®* If th
objective standard is the requirement, petitioner satisfied ti
statute. His conduet has been law abiding in all respects. A

9 Bection 7 of Act of June 26, 1906, 8 U. S. O. § 364.
10 Section 4 of Act of June 26, 1006, 8 U. 8. C. § 881.
11 Section 4 of Act of June 26, 1006, 8 U, S. C. § 382.

12The legislative history of the phrase gives some support to this vie
The behavior requirement first appeared in the Naturalization Act of 179
1 Stat. 414, which was designed to tighten the Act of 1780, 1 Stat. 1
.w.ms discursive debates on the 1795 Act cast little light upon the meaning

behaved’’, but indicate that the purpose of the requirement was to provi
a probationary period during which aliens could learn of our Constitution
plan. Some members were disturbed by the political ferment of the age m
spoke aceordingly, while others regarded the United States as an asylum £
the oppressed and mistrusted efforts to probe minds for beliefs. It is perha
significant that the oath, which was adopted over the protest of Madison, t
sponsor of the bill, did not require the applicant to swear that he was attach
to the Constitution, but only that he would support it. See 4 Annals of Cc
gress, pp. 1004-09, 1021-23, 1026-27, 1030-58, 1062, 1084-66. See also Frankl
Liegislative History of Naturalization in the United States (1906), Chapter. I

The behavior requirement was reenaeted in 1802 (2 Stat. 153) at the reeco
mendation of J efferson for the repeal of the stringent Act of 1798, 1 Stat, 5t
See Franllin, op eit,, Chapter VI. It continued unchanged until the Act
1906 which for the first time imported the test of present belief into the natm
lization laws when it provided in § 7 that disbelievers in organized governme
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cording to the record he has never been arrested, or connected
with any disorder, and not a single written or spoken statement
of his, during the relevant period from 1922 to 1927 or there-
after, advocating violent overthrow of the Government, or indeed
even a statement, apart from his testimony in this proceeding,
that he desired any change in the Constitution has been pro-
duced. The sole possible criticism is petitioner’s membership
and activity in the League and the Party, but those memberships
qua memberships, were immaterial under the 1906 Act.

In United States v. Schwimmer, 279 U. 8. 644, and United States
v. Macintosh, 283 U. 8. 605, however, it was held that the statute
created a test of belief—that an applicant under the 1906 Act
must not only behave as a man attached to the principles of the
Constitution, but must be so attached in fact at the time of
naturalization. We do not stop to reexamine this construction
for even if it is aceepted the result is not changed. As mentioned
before, we agree with the statement of Chief Justice Hughes
in dissent in Macintosh’s case that the behavior requirement is
‘‘a general phrase which should be construed, not in opposition
to, but in aceord with, the theory and practice of our Government
in relation to freedom of consecience.”” 283 U. S, at 635. See also
the dissenting opinion of Justice Holmes in the Schwimmer case,
supra, 653-55. As pointed out before, this is a denaturalization
proeeeding, and it is a judgment, not merely a claim or a grant,
which is being attacked, Assuming as we have that the United

and polygamists could not become eitizens. The continuation of the behavior
test for attachment is some indication that a less searching examination was
intended in this field—that conduct and not belief (other than anarchist or
polygamist) was the criterion, The Nationality Aect of 1940 changed the
behavior requirement to a provision that no person eonld be naturalized unless
he ‘‘has been and still is a person of good moral character, attached to the
principles of the Constitution of the United States and well disposed to the
good order and happiness of the United States’’, 54 Stat. 1142, 8 U, 8. C.
§ 707. The Report of the President’s Committee to Revise the Nationality
Laws (1939) indicates this change in language was not regarded as a change
in substance. p. 23. The Congressional committee reports are silent on the
question. The sponsors of the Act in the House, however, declared generally
an intent to tighten and restriet the naturalization laws. See 86 Cong. Rec.
11989, 11942, 11947, 11949, The chairman of the sub-committee who had
charge of the bill stated that ‘‘substantive changes are necessary in connection
with certain rights, with a view to preventing persoms who have no real
attachment to the United States from enjoying the high privilege of American
nationality.”’ 86 Cong. Rec. 11948. This remark suggests that the change
from ‘‘behaved as a man attached’’ to ‘‘has been and still is a person at-
tached’’ was a change in meaning.
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States is entitled to attack a finding of attachment upon a charg
of illegality, it must sustain the heavy burden which then res
upon it to prove lack of attachment by ‘‘clear, unequivoeal, an
concineing’’ evidence which does not leave the issue in doub
When the attachment requirement is construed as indicated abov
we do not think the Government has carried its burden of proo

The claim that petitioner was not in fact attached to the Co
stitution and well disposed to the good order and happiness
the United States at the time of his naturalization and for i
previous five year period is twofold: First, that he believed i
such sweeping changes in the Constitution that he simply coul
not be attached to it; Second, that he believed in and advoecated tl
overthrow by force and violence of the Government, Constitutic
and laws of the United States.

In support of its position that petitioner was not in fact a
tached to the prineciples of the Constitution because of his men
bership in the League and the Party, the Government has d
rected our attention first to petitioner’s testimony that he sul
seribed to the principles of those organizations, and then to ce
tain alleged Party principles and statements by Party Leade
which are said to be fundamentally at variance with the prii
c¢iples of the Constitution. At this point it is appropriate to mes
tion what will be more fully developed later—that under ot
traditions beliefs are personal and not a matter of mere assoei
tion, and that men in adhering to a political party or other o
ganization notoriously do not subseribe ungualifiedly to all of i
platforms or asserted principles. Said to be among those Commu:
ist prineiples in 1927 are: the abolition of private property withm
compensation; the erection of a new proletarian state upon 1l
ruins of the old bourgeois state; the creation of a dictatorsh:
of the proletariat; denial of political rights to others than mer
bers of the Party or of the proletariat; and the creation of
world union of soviet republics. Statements that American d
mocracy ‘‘is a fraud’’*® and that the purposes of the Party a
‘“utterly antagonistic to the purposes for which the American d
mocracy, so called, was formed,!* are stressed.

Those principles and views:are not generally accepted—in fa

13 Program and Constitution of the Workers Party (1921-24),

14 Acceptance speech of William Z. Foster, the Party’s nominee for t
Presidency 'in 1928,
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they are distasteful to most of us—and they call for considerable
change in our present form of government and society. But we
do not think the government has carried its burden of proving by
evidence which does not leave the issue in doubt that petitioner was
not in fact attached to the princinles of the Constitution and well
disposed to the good order and happiness of the United States
when he was naturalized in 1927,

The constitutional fathers, fresh from a revolution, did not forge
a political strait-jacket for the generations to come.’® Instead they
wrote Article V and the First Amendment, guaranteeing freedom
of thought, soon followed. Article V contains procedural provi-
sions for consfitutional change by amendment without any present

16 Writing in 1816 Jefferson said: ‘‘Some men look at constitutions with
sanctimonious reverence and deem them like the ark of the covenant, too sacred
to be touched. They ascribe to the men of the preceding age a wisdom more
than human, and suppose what they did to be beyond amendment. I knew that
age well; T belonged to it, and labored with it. It deserved well of its coun-
try. It was very like the present, but without the experience of the present;
and forty years of experience in government is worth a century of book-
reading; and this they would say themselves, were they to rise from the dead.
I am certainly not an advoeate for frequent and untried changes in laws and
constitutions. I think moderate imperfections had better be borne with; be-
canse, when onece known, we accommodate ourselves to them, and find prae-
tical means of correcting their ill effects. But I know also, that laws and
institutions must go hand and hand with the progress of the human mind.
If that becomes more developed, more enlightened, if any discoveries are
made, any truths disclosed, and manners and opinions change with the change
of eircumstances, institutions must advance also, and keep pace with the times.
We might as well require a man to wear still the coat which fitted him when
a boy, as civilized soeiety to remain as under the regimen of their barbarous
ancestors.’”’ Ford, Jeffersom’s Writings, vol. X, p. 42.

Compare his First Inaugural Address: ‘‘And let us reflect that, having
banished from our land that religious intolerance under which mankind so long
bled and suffered, we have yet gained little if we countenance a political in-
tolerance as despotie, as wicked, and eapable of as bitter and bloody persecu-
tions. During the throes and convulsions of the ancient world, during the
agonizing spasms of infuriated man, seeking through blood and slaughter his
long-lost liberty, it was not wonderful that the agitation of the billows should
reach even this distant and peaceful shore; that this should be more felt and
feared by some and less by others, and should divide opinions as to measures
of safety. Buti every difference of opinion is not a difference of principle.
We have called by different names brethren of the same principle. We
are all Republicans, we are all Federalists. If there be any among us who
would wish to dissolve this Union or to change its republican form, let them
stand undisturbed ag monuments of the safety with which error of opinion may
be tolerated where reason is left free to combat it. I know, indeed, that some
honest men fear that a republican government cannot be strong, that this Gov-
ernment, is not strong enough; but would the homnest patriot, in the full tide of
suceessful experiment, abandon a government which has so far kept us free
and firm on the theoretic and visionary fear that this Government, the world’s
best hope, may by possibility want energy to preserve itself? I trust not.’’
..mmormnvmmoP Messages and Papers of the Presidents, vol. I, p. 310 (emphasis
added).
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limitation whatsoever except that no State may be deprived o
equal representation in the Senate without its consent. Cf. Na
tional Prohsbition Cases, 258 U. 8. 350. This provision and th
many important and far-reaching changes made in the Constitu
tion since 1787 refute the idea that attachment to any particula
provision or provisions is essential, or that one who advocates rad
ical changes is necessarily not attached to the Constitution. Unite
States v. Rovin, 12 B, 2d 942, 944451 Ag Justice Holmes saic
““Surely it cannot show lack of attachment to the principles of th
Constitution that [one] thinks it can be improved.”’ United State
v. Schwimmer, supra (dissent). Criticism of, and the sincerity o
desires to improve the Constitution should not be judged by cor
formity to prevailing thought because, ‘‘if there is any principl
of the Constitution that more imperatively calls for attachmen
than any other it is the prineiple of free thought—not free though
for those who agree with us, but freedom for the thought that w
hate.”” Id. See also Chief Justice Hughes dissenting in Unite
States v. Macintosh, supra, p. 635. Whatever attitude we may ir
dividually hold toward persons and organizations that believe i
or advocate extensive changes in our existing order, it should b
our desire and concern at all times to uphold the right of fre
discussion and free thinking to which we as a people elaim primar
attachment. To neglect this duty in a proceeding in which we ar
called upon to judge whether a particular individual has faile
to manifest attachment to the Constitution would be ironical i1
deed.

Our concern is with what Congress meant fo be the extent ¢
the avea of allowable thought under the statute. By the ver
generality of the terms employed it is evident that Congre
intended an elastic test, one which should not be circumseribe
by attempts at precise definition. In view of our tradition
freedom of thought, it is not to be presumed that Congress i
the Act of 1906, or its predecessors of 1795 and 1802,'7 intende
to offer naturalization only to those whose political views coineic

16 See also 18 Cornell Law Quarterly 251; Freund, United States v. Mack
tosh, A Symposium, 26 Illinois Law Review 375, 385; 46 Harvard Law B
view 325. :

As a matter of faet one very material change in the Constitution as
stood in 1027 when petitioner was naturalized has since been effected by ti
repeal of the Eighteenth Amendment.

17 See note 12, ante.
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with those considered best by the founders in 1787 or by the
majority in this country today. Especially is this so since the
language used, posing the general test of ‘‘attachment’” is not
necessarily suseeptible of so repressive a construetion.’® The Gov-
ernment agrees that an alien ‘‘may think that the laws and the
Constitution should be amended in some or many respects’’ and
still be attached to the principles of the Constitution within the
meaning of the statute. Without diseussing the nature and extent
of those permissible changes, the Government insists that an alien
must believe in and sincerely adhere to the ‘“general political
philosophy’’ of the Constitution.!® Petitioner is said to be op-
posed to that ‘‘political philosophy”’, the minimum requirements
of which are set forth in the margin.2® It was argued at the bar
that sinece Article V contains no limitations, a person ean be
attached to the Constitution no matter how extensive the changes
are that he desires, so long as he seeks to achieve his ends within
the framework of Article V. But we need not consider the valid-
ity of this extreme position for if the Government’s eonstruction
is aecepted, it has not carried its burden of proof even under its
own test.

The district court did not state in its findings what principles
held by petitioner or by the Communist Party were opposed to
the Constitution and indicated lack of attachment. See Note 6,
ante. In its opinion that court merely relied upon In re Saralieff,
59 F. 2d 436, and United States v. Tapolcsanyi, 40 F, 2d 255, with-

18Tn 1938 Congress failed to pass a bill denying naturalization to any
person ‘‘who believes in any form of government for the United States con-
trary to that now existing in the United States, or who is a member of or
affiliated with any organization which advocates any form of government for

the United States contrary to that now existing in the United States.’’ H. R.
9690, 75th Cong., 3d Sess.

19 Brief, pp. 108-04. Supporting this view are In re Saralieff, 59 F. 2d
436; In re Van Lacken, 22 F. Supp. 145; In re Shanin, 278 Fed. 739. Ses
also United States v. Tapolesanyi, 40 F. 24 255; Ex parte Sauer, 81 Fed.
www M_.. United States v. Olsson, 196 Fed. 562, reversed on stipulation, 201 Fed.

20 ¢“The test is whether he substitutes revolution for evolution, de-
struction for construetion, whether he believes in an ordered society, a govern-
ment of laws, under which the powers of government are granted by the people
but under a grant which itself preserves t6 the individual and to minorities
certain rights or freedoms which even the majority may not take away;
whether, in sum, the events which began at least mo further back than the
Declaration of Independence, followed by the Revolutionary War and the adop-
tion of the Constitution, establish principles with respect to government, the
individual, the minority and the majority, by which ordered liberty is replaced
by disorganized liberty’’. Brief, p. 105,
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out fresh examination of the question in the light of the prese
record. 33 F. Supp. 510. The Circuit Court of Appeals dedues
as Party principles roughly the same ones which the Governme
here presses and stated ‘‘these views are not those of our Cons
tution.”” 119 F. 24 at 503-04,

‘With regard to the Constitutional changes he desired petition
testified that he believed in the nationalization of the means
production and exchange with compensation, and the preservatic
and utilization of our ‘‘democratic struecture . . . as far
possible for the advantage of the working classes.”” He stat
that the ‘‘dictatorship of the proletariat’’ to him meant ‘‘not
government, but a state of things’’ in which ‘‘the majority of tl
people shall really direct their own destinies and use the instr
ment of the state for these truly democratic ends.”” Nome of th
is necessarily incompatible with the ‘‘general political philosophy
of the Constitution as outlined above by the Government. It
true that the Fifth Amendment protects private property, ew
against taking for public use without compensation. But throug
out our history many sincere people whose attachment to the ge
eral constitutional scheme cannot be doubted have, for various a:
even divergent reasons, urged differing degrees of government
ownership and control of natural resources, basic means of pr
duction, and banks and the media of exchange, either with or wit
out eompensation. And something once regarded as a species
private property was abolished without compensating the owne
when the institution of slavery was forbidden.®* Can it be sa
that the author of the Emancipation Proclamation and the su
porters of the Thirteenth Amendment were not attached to t
Constitution? We conelude that lack of attachment to the Ce
stitution is not shown on the basis of the changes which petition
testified he desired in the Constitution.

Turning now to a serialim consideration of what the Gover
ment asserts are principles of the Communist Party, which pe
tioner believed and which are opposed to our Constitution, o
conclusion remains the same—the Government has not proved
““clear, unequivocal and convineing’’ evidence that the natura
zation court could not have been satisfied that petitioner was :
tached to the principles of the Constitution when he was natt
alized.

21 See generally Thorpe, Constitutional History of the United States (190:
vol, III, book V.
Compare the effect of the Eighteenth Amendment.
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‘We have already disposed of the principle of nationalization
of the agents of production and exchange with or without com-
pensation. The erection of a new proletariat state upon the ruins
of the old bourgeois state, and the creation of a dictatorship of
the proletariat may be considered together. The concept of the
dictatorship of the proletariat is one loosely used, upon which
more words than light have been shed. Much argument has been
directed as to how it is to be achieved, but we have been offered
no precise definition here. In the general sense the term may
be taken to describe a state in which the workers or the masses,
rather than the bourgeoisie or capitalists are the dominant class.
Theoretically it is control by a class, not a dictatorship in the
sense of absolute and total rule by one individual. So far as the
record before us indieates, the concept is a fluid one, capable of
adjustment to different conditions in different countries. There
are only meager indications of the form the ‘‘dictatorship’’ would
take in this country. Tt does not appear that it would neces-
sarily mean the end of representative government or the federal
system. The Program and Constitution of the Workers Party
(1921-24) eriticized the constitutional system of checks and bal-
anees, the Senate’s power to pass on legislation, and the involved
procedure for amending the Constitution, characterizing them
as devices designed to frustrate the will of the majority.’® The
1928 platform of the Communist Party of the United States,
adopted after petitioner’s naturalization and hence not strictly
relevant, advocated the abolition of the Senate, of the Supreme
Court, and of the veto power of the President, and replace-
ment of congressional distriets with ‘‘councils of workers’ in
which legislative and executive power would be united. These
would indeed be significant changes in our present governmental
structure—changes which it is safe to say are not desired by the
majority of the people in this country—but whatever our per-
sonal views, as judges we cannot say that a person who advo-
cates their adoption through peaceful and constitutional means
is not in fact attached to the Constitution—those institutions are
not enumerated as necessary in the Government’s test of ‘‘general
politieal philosophy”’, and it is conceivable that ‘‘ordered liberty’’
could be maintained without them. The Senate has not gone free

22 Detitioner testified that this was never adopted, but was merely a draft
for study.

19 Schneiderman vs, United States. 2

of criticism and one object of the Seventeenth Amendment was |
make it more responsive to the public will2® The unicameral leg
islature is not unknown in the country2* Tt is true that th
Court has played a large part in the unfolding of the constitution:
plan (sometimes too much go in the opinion of some observers
but we would be arrogant indeed if we presumed that a governmer
of laws, with protection for minority groups, would be impossibl
without it. TLike other agencies of government, this Court :
various times in its existence has not escaped the shafts of eriti
whose sincerity and attachment to the Constitution is beyon
question—erities who have aceused it of assuming funetions ¢
Judicial review not intended to be conferred upon it, or of abusin
those functions to thwart the popular will, and who have adw
cated various remedies taking a wide range.2** And it is hardl
conceivable that the consequence of freeing the legislative brane
from the restraint of the executive veto would be the end of eon
stitutional government.2®*By this discussion we certainly do nc
mean to indicate that we would favor such changes. Our prefe
ence and aversions have no bearing here. Our concern is with th
extent of the allowable area of thought under the statute. W
decide only that it is possible to advocate such ehanges and sti
be attached to the Constitution within the meaning of the Gox
ernment’s minimum test,

If any provisions of the Constitution ean be singled out as r
quiring unqualified attachment, they are the guaranties of tk
Bill of Rights and especially that of freedom of thought containe
in the First Amendment. (€. Justice Holmes’ dissent in Unite
States v. Schwimmer, supra. We do not reach, however the que
tion whether petitioner was attached to the prineiples of the Cor
stitution if he believed in denying political and civil rights t
persons not members of the Party or of the so-called proletaria
for on the basis of the record before us it has not been clearl

23 Bee Haynes, The Senate of the United States (1938), pp. 11, 96-08, 101
115, 1068-74.

24 Compare Nebraska’s experiment with such a body. Nebraska Constit
tion, Article ITT, § 1. See 13 Nebraska Law Bulletin 841,

24a B. g, the recall of judicial decisions, See Theodore Roosevelt, A Charte
of Democracy, 8. Doe. No. 348, 62d Cong., 24 Sess. For proposed eomstiti
tional amendments relating to the judiciary and this Court see H, Doe. No. 35;
pt. 2, 5d4th Cong., 2d Sess., pp. 144-64 ; 8. Doe. No. 93, 69th Cong., 1st Sess
pp. 83, 86, 93, 101, 111, 123, 133.

24b For an account of the attacks on the veto power see H, Doe. No. 35¢
pt. 2, 54th Cong., 2d Sess., pp. 129-34.
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shown that such demial was a prineiple of the organizations to
which petitioner belonged. Since it is doubtful that this was a
principle of those organizations, it is certainly much more specu-
lative whether this was part of petitioner’s philosophy. Some of
the doeuments in the record indicate that ‘‘class enemies’’ of the
proletariat should be deprived of their political rights.®® Tenin,
however, wrote that this was not necessary to realize the dictator-
ship of the proletariat.?® The party’s 1928 platform demanded
the unrestrieted right to organize, to strike and to picket and the
unrestriected right of free speech, free press and free assemblage
for the working class. The 1928 Program of the Communist Inter-
national states that the proletarian State will grant religious free-
dom, while at the same time it will carry on anti-religious propa-
ganda,

We should not hold that petitioner is not attached to the Consti-
tution by reason of his possible belief in the creation of some form
of world union of soviet republics unless we are willing so to hold
with regard to those who believe in Pan-Americanism, the League
of Nations, Union Now, or some other form of international col-
laboration or colleetive security which may grow out of the present
holocaust. A distinction here would be an invidious one based on
the fact that we might agree with or tolerate the latter but dislike
or disagree with the former.

If room is allowed, as we think Congress intended, for the free
play of ideas, none of the foregoing principles, which might be
held to stand forth with sufficient clarity to be imputed to peti-
tioner on the basis of his membership and activity in the League
and the Party and his testimony that he subscribed to the prin-
ciples of those organizations, is enough, whatever our opinion as
to their merits, to prove that he was necessarily not attached to

25 ABC of Communism; Lenin, State and Revolution; Statutes, Theses and
Conditions of Admission to the Communist International; Stalin, Theory and
Practice of Leninism; 1928 Program of the Communist International.

26 ‘Tt ghould be observed that the question of depriving the exploit-
ers of the franchise is purely a Russian guestion, and not.a question of
the dietatorship of the proletariat in general. . . . It would be a mistake,
however, to guarantee in advance that the impending proletarian revolutions
in Hurope will all, or for the most part, be necessarily accompanied by the
restriction of the franchise for the bourgeoisie. Perhaps they will. After
our experience of the war and of the Russian revolution we can say that it
will probably be so; but it is not absolutely necessary for the purpose of
realizing the dictatorship, it is not an essenfial symptom of the logical con-
cept ‘dietatorship’, it does mot enter as an essential condition in the historical
and class concept ‘dictatorship’.’” Selected Works, vol. VII, pp. 142-3.
(Placed in evidence by petitioner.)
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the Constitution when he was naturalized. The cumulative effe
is no greater.

Apart from the question whether the alleged principles of tl
Party which petitioner assertedly believed were so fundamentall
opposed to the Constitution that he was not attached to its pri
eiples in 1927, the Government contends that petitioner was n
attached because he helieved in the use of force and violem
instead of peaceful democratic methods to achieve his desire
In support of this phase of its argument the Government asser
that the organizations with which petitioner was actively affiliate
advised, advocated and taught the overthrow of the Governmen
Constitution and laws of the United States by force and violene
and that petitioner therefore believed in that method of gover:
mental change.

Apart from his membership in the League and the Party, tl
record is barren of any conduct or statement on petitioner’s pa
which indicates in the slightest that he believed in and advocate
the employment of force and violence, instead of peaceful persu
sion, as a means of attaining political ends. To find that he so b
lieved and advocated it is necessary, therefore, to find that sw
was a prineiple of the organizations to which he belonged ar
then impute that principle to him on the basis of his activity
those organizations and his statement that he subscribed to the
prineiples. The Government frankly concedes that ‘‘it is normal

true . . . that it is unsound to impute to an organization t
views expressed in the writings of all its members, or to impu
such writings to each member . . .””*7 But the Government co

tends, however, that it is proper to impute to petitioner certa
excerpts from the documents in evidence upon which it partic
larly relies to show that advoeacy of forece and violence was
principle of the Communist Party of the United States in 19¢
because those documents were official publications carefully supe
vised by the Party, because of the Party’s notorious diseipli
over its members, and because petitioner was not a mere ‘‘ra
and file or accidental member of the Party”’, but ““an intellige
and eduecated individual’’ who ‘‘became a leader of these orga:
zations as an intellectual revolutionary.”’®® Since the immedia
problem is the delermination with certainty of petitioner’s belie
from 1922 to 1927, events and writings since that time have liti

27 Brief, pp. 23-24.
°8 Brief, pp. 25-26.
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relevance, and both parties have attempted to confine themselves
within the limits of that eritical period.

For some time the gquestion whether advocacy of governmental
overthrow by force and violence is a principle of the Communist
Party of the United States has perplexed courts, administrators,
legislators, and students. On varying records in deportation pro-
ceedings some courts have held that administrative findings that
the Party did so advocate was not so wanting in evidential sup-
port as to amount te a denial of due process,?® others have held
to the contrary on different records,®® and some seem to have
taken the position that they will judicially notice that force and
violence is a Party principle.® This Court has never passed upon
the question whether the Party does so advocate, and it is un-
necessary for us to do so now.

With commendable candor the Government admits the presence
of sharply conflicting views on the issue of force and violence as
a Party principle,®? and it also concedes that ‘‘some communist
literature in respect of force and violence is susceptible of an
interpretation more rhetorical than literal’’®® It insists, however,
that excerpts from the documents on which it particularly relies,
are enough to show that the frial court’s finding that the Com-
munist Party advocated violent overthrow of the Government was
not ‘‘clearly erroneous’, and hence can not he set aside’* As
previously pointed out, the trial court’s findings do not indicate
the bases for its conelusions, but the documents published prior
to 1927 stressed by the Government, with the pertinent excerpts

20 In re Saderquist, 11 F. Supp. 525; Skeffington v. Katzeff, 277 Fed. 129;
United States v. Curran, 11 F. 2d 683; Kenmotsu v. Nagle, 44 F. 2d 953;
Sormunen v, Nagle, 50 ¥, 2d 898; Branch v Cahill, 88 . 2d 545; Ex parte
Vilarino, 50 F. 24 582; Kjar ». Doak, 61 F. 24 566; Berkman ». Tillinghast,
58 F. 24 621; United States v Smith, 2 . 2d 90; United States v. Wallis,
268 I'ed. 413.

30 Strecker v. Kessler, 95 F. 2d 976, 96 F. 24 1020, affirmed on other
grounds, 307 U. 8. 22; Ex parte Fierstein, 41 F. 2d 53; Colyer v. Skeffington,
265 Ted. 17, reversed sub nomt. Skeffington ». Katzeff, 277 Fed. 129.

81 United States ex rel. Yokinen v. Commissioner, 57 F. 2d 707; United
States v. Perkins, 79 T, 2d 533; United Slates er rel. Fernandas v. Commis-
sioner, 65 F. 2d 593; Ungar v. Seaman, 4 ¥, 2d 80; Ex parte Jurgans, 17 F.
2d 507; United States ex rel. Fortmueller v. Commissioner, 14 . Supp. 484;
Murdoch v. Clark, 53 F. 2d 155; Wolek v, Weedin, 58 F. 24 928,

32 Brief, p. 60.

83 Brief, p. 77. Bee also Colyer v. Skeffington, 265 Fed. 17, 59, reversed
sub nom. Skeffington v. Katzeff, 277 Fed. 120. And see Evatt, J., in the King
v. Hush; Ex parte Devanny, 48 C, L. R. 487, 516-18

84 w_:vm 52(a) of the Rules of Civil Procedure, 28 U. 8. 0. A, following
§ 723(e).

o

Sehneiderman vs. United States.

noted in the margin, are: The Communist Manifesto of Marx an
Engels;*® The State and Revolution by Lenin;* The Statute

35 The Manifesto was proclaimed in 1848, The edition in evidence was pu
lished by the International Publishers in 1932, Petitioner testified that ]
believed it to be an authorized publication, that he was familiar with the wor
that it was used in classes, and that he thought its principles were corre
““particularly as they applied to the period in which they were written a
the country about which they were written.’’

The excerpts stressed are: ‘‘The Communists disdain to conceal the
views and aims. They openly declare that their ends can be attained om
by the forcible overthrow of all existing eocial conditions.”’

‘‘Though not in substance, yet in form, the struggle of the proletari
with the bourgeoisie is at first a national struggle. The proletariat of ea
country must, of course, first of all settle matters with its own bourgeoisie,

‘“In depicting the most gemeral phases of the development of the prol
tariat, we fraced the more or less veiled civil war, raging within existh
society, up to the point where that war breaks out into open revolution, ar
where the violent overthrow of the bourgeoisie lays the foundation for t
sway of the proletariat.’’

36 This work was writfen in 1917 between the February and October Rev
lutions in Russia. The copy in evidence was published in 1924 by the Dai
Worker Publishing Company. Petitioner testified that it was circulated |
the Party and that it was probably used in the eclasses of which he was ‘‘ed
cational director’’.

The excerpts are:

f‘Fifth, in the same work of Engels, . . . there is also a disquisiti
on the nature of a violent revolution; and the historical appreciation of i
role becomes, with Iingels, a veritable panegyric of a revolution by for
This, of eourse, no one remembers. To talk or even to think of the importan
of this idea, is not considered respectable by our modern Socialist parti
and in the daily propaganda and agitation among the masses it plays no pa
whatever., Yet it iz indissolubly bound up with the ‘withering away’ of ¢
state in one harmonious whole. Here is Engels’ argument:

‘¢ “That force also plays another part in history (other than that of a m
petuation of evil), namely a revolutionary part; that as Marx says, it is t
midwife of every old society when it is pregnant with a new one; that for
is the instrument and the means by which social movements hack their w
through and break up the dead and fossilized political forms—of all this p
a word by Herr Duehring. Duly, with sighs and groans, does he admit t
possibility that for the overthrow of the system of exploitation force me
perhaps, be necessary, but most unfortunate if you please, because all use
foree, forsooth, demoralizes its user! And this is said in face of the gre
moral and intelleetual advance which has been the result of every vietoric
revolution! . . . And this turbid, flabby, impotent, parsons’ mode of thinki
dares offer itself for acceptance to the most revelutionary party history
ever known’.”’

“¢The necessity of systematically fostering among the masses this and or
this point of view about violent revolution lies at the root of the whole
Marx’s and Engels’ teaching, and it is just the neglect of sueh propagan
and agitation both by the present predominant Social-Chauvinists and the Kar
skian schools that brings their betrayal of it into prominent relief,??

(Quoting Engels) *‘ ‘Revolution is an act in which part of the populati
forces its will on the other parts by means of rifles, bayonets, cannon, i.
by most authoritative means. And the conquering party is inevitably fore
to maintain its supremacy by means of that fear which its arms inspire
the reactionaries.” 7
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Theses and Conditions of Admission to the Communist Inter-
national ;% and The Theory and Practice of Leninism, written by
Stalin.® The Government also sets forth excerpts from other

87 Petitioner contends that this document was never introduced in evidenece,
and the record shows only that it was marked for identification. The view
we take of the case makes it immaterial whether this document is in evidence
or not. The copy furnished us was printed in 1923 under the auspices of the
‘Workers Party, Hynes testified that it was an offieial publication, but not
widely circulated. Petitioner had no recollection of the partieular pamphlet
and testified that the American party was not bound by it.

The excerpts arve:

‘‘That which before the victory of the proletariat seems but a theoretieal
difference of opinion on the guestion of ‘demoeracy’, becomes inevitably on
the morrow of the vietory, a question which can only be decided by force of
arms,’?

‘¢The working class eannot achieve the victory over the bourgeoisie by means
of the general strike alone, and by the policy of folded arms. The proletariat
must resort to an armed uprising.’’

f‘The elementary means of the struggle of the proletariat against the rule
of the bourgeoisic is, first of all, the method of mass demonstrations. Such
mass demonstrations are prepared and carried out by the organized masses
of the proletariat, under the direction of a united, diseiplined, centralized
Communist Party. Civil wer is war. In this war the proletariat must have
its efficient political officers, its good political general staff, to conduet opera-
tions during all the stages of that fight,

‘‘The mass struggle means a whole system of developing demonstrations
growing ever more acute in form, and logically leading to an uprising against
the capitalist order of the government. In this warfare of the masses de-
veloping info a eivil war, the guiding party of the proletariat must, as a
general rule, secure every and all lawful positions, making them its auxiliaries
in the revolutionary work, and subordinating such positions to the plans of
the general ecampaign, that of the mass struggle.’’

38 The copy in evidence was printed by the Daily Worker Publishing Com-
pany either in 1924 or 1925. Petitioner was familiar with the work, but not
the particular edition, and testified that it was probably circulated by the
Party, Tle had read it, but probably after his naturalization. Hynes and
Humphreys testified that it was used in eommunist elasses.

The excerpts are:

‘‘Marx’s limitation with regard to the ‘continent’ has furnished the oppor-
tunists and mensheviks of every country with a pretext for asserting that
Marx admitted the possibility of a peaceful transformation of bourgeois
demoeracy into proletarian democracy, at least in some countries (England and
Ameriea). Marx did in faet recognize the possibility of this in the England
and Ameriea of 1860, where monopolist capitalism and Imperialism did not
exist and where militarism and bureaucracy were as yet little developed. But
now the situation in these countries is radically different; Imperialism has
reached its apogee there, and thers militarism and bureaucracy are sovereign.
In consequence, Marx’s restriction no longer applies.’’

‘‘With the Reformist, reform is everything, whilst in revolutionary work
it only appears as a form. This is why with the reformist tactic under a
bourgeois govermment, all reform tends inevitably to consolidate the powers
that be, and to weaken the revolution,

‘‘With the revolutionary, on the contrary, the main thing is the revolu-
tionary work and not the reform. For him, reform is only an accessory of
revolution.’’
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documents which are entitled to little weight because they wa
published after the eritical period.®®

The bombastic excerpts set forth in Notes 35 to 38 inclusiv
upon whieh the Government particularly relies, lend considerab
support to the charge. We do not say that a reasonable ms
could not possibly have found, as the distriet court did, that tl
Communist Party in 1927 actively urged the overthrow of t)
Government by force and violence.®® But that is not the isst

39 (a) Program of the Communist International, adopted in 1928 and pu
lished by the Workers Library Publishers, Ine., in 1929:

‘‘Hence revolution is not only necessary because there is mo other way
overthrowing the ruling class, but also becanse, only in the process of rev
Iution is the overthrowing class able to purge itself of the dross of the o
soclety and become eapable of ereating a new society.’’

Petitioner ‘‘agreed with the general theoretical conclusions stated in’? th
H.E.MSE. but he regarded ‘‘the application of that theory’’ as ‘‘somethi
else’’,

(b) Programme of the Young Communist International, published in 192¢
‘‘An oppressed class which does not endeavor fo possess and learn
handle arms would deserve to be treated as slaves. Wae would become bou
geois pacifists or opportunists if we forget that we are living in a cla
society, and that the only way out is through class struggle and the overthre
of the power of the ruling class. Our slogan must be: ‘Arming of the pr
letariat, to conquer, expropriate and disarm the bourgeoisie.’ Only after 1l
proletariat has disarmed the bourgeoisie will it be able, without betraying i
historie task, to throw all arms on the serap heap. This the proletariat wi

undoubtedly do. But only then, and on no account sooner.’’

(c) Why Communism, written by Olgin, and published first in 1933, by ti
Workers Library Publishers:

‘“We Communists say that there is one way to abolish the capitalist Stat
and that is to smash it by force. To make Communism possible the worke
must take hold of the State machinery of capitalism and destroy it.’’

Petitioner testified that he had not read this book, but that it had bee
widely circulated by the Party.

40 Since the distriet court did not specify upon what evidence its conelusm
findings rested, it is well to mention the remaining decuments published b
fore 1927 which were introduced into evidence and excerpts from which we:
read into the record, but upon which the Government does not specifically re
with respect to the issue of foree and violence. Those documents are: I.eni
Left Wing Communism, first published in English about 1920; Bucharin ar
Preobraschensky, ABC of Communism, written in 1919 and published arour
1921 in this country (petitioner testified that this was never an accepted wos
and that its authors were later expelled from the International) ; Internation
of Youth, a periodical published in 1925; The 4th National Convention
the Workers Party of America, published in 1925; The Second Year of {1
Workers Party in America (1924) ; and, The Program and Constitution of ]
Workers Party of America, circulated around 1924. With the exception ¢
these last two documents, the excerpts read into the record from these pub!
cations contain nothing exceptional on the issue of force and violence. Tl
excerpts from the last two documents stress the necessity for Party partie
pation in elections, but declare that the Party fosters no illusions that ti
workers can vote their way to power, the expulsion of the Socialist membe:
of the New York Assembly (see Chafee, Free Speech in the United Stab
(1941), pp. 269-82) being cited as an example in point. These statemen
are open to an interpretation of predietion, not advocacy of forece and i
lence. Cf. Note 48, infra.
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here. We are not concerned with the question whether a reason-
able man might so conclude, nor with the narrow issue whether
administrative findings to that effect are so lacking in evidentiary
support as to amount to a denial of due process. As pointed
ont before, this as a denaturalization proceeding in which, if the
Government is entitled to attack a finding of attachment as we
have assumed, the burden rests upon it to prove the alleged lack
of attachment by ‘‘clear, unequivocal and convinecing’’ evidence,
That burden has not been carried. The Government has not
proved that petitioner’s beliefs on the subject of force and violence
were such that he was not attached to the Constitution in 1927,

In the first place this phase of the Government’s case is sub-
jeet to the admitted infirmities of proof by imputation.®® The
difficulties of this method of proof are here inereased by the fact
that there is, unfortunately, no absolutely accurate test of what a
political party’s prineciples are.*® Political writings are often over-
exaggerated polemics bearing the imprint of the period and the
place in which written.*® Philosophies eannot generally be studied
in wacuo. Meaning may be wholly distorted by lifting sentences
out of context, instead of construing them as part of an organie
whole. Every utterance of party leaders is not taken as party gos-
pel. And we would deny our experience as men if we did not rec-
ognize that official party programs are unfortunately often oppor-
tunistic devices as much honored in the breach as in the observ-
ance.** On the basis of the present record we cannot say that the
Communist Party is so different in this respect that its principles
stand forth with perfect clarity, and especially is this so with re-
lation to the crueial issue of advocaey of force and violenee, upon
which the Government admits the evidence is sharply conflicting.
The presence of this conflict is the second weakness in the Govern-
ment’s chain of proof. It is not eliminated by assiduously adding
further excerpts from the doeuments in evidence to those culled
out by the Government,

41 As Chief Justice (then Mr.) Hughes said in opposing the expulsion
of the Socialist members of the New York Assembly: ‘¢ . . . it is of the
essence of the institutions of liberty that it be recognized that, guilt is per-
sonal and eannot be attributed to the holding of opinion or to mere intent in
the absence of overt acts; . . .'" Memorial of the Special Committee Ap-
pointed by the Assoeiation of the Bar of the City of New York, New York
Legislative Documents, vol. 5, 143d Session (1920), No. 30, p. 4.

12 See Chafee, I'ree Speech in the United States (1941), pp. 219-24.

438ce Note 33, ante.

44 Bee Bryee, the Amervican Commonwealth (1915) vol. IT, p. 834; LII En-
eyclopedia of the Social Sciences, p. 164.
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The reality of the conflict in the record before us ean be pointe
out quickly. Of the relevant prior to 1927 documents relied upo
by the Government three are writings of outstanding Marxist phi
osophers, and leaders, the fourth is a world program.® The Mar
ifesto of 1848 was proclaimed in an autocratic Europe engaged i
suppressing the abortive liberal revolutions of that year. Wit
this background, its tome is mot surprising.*® TIts authors late
stated, however, that there were certain countries, “‘such as th
United States and England in which the workers may hope t
secure their ends by peaceful means.’’® Lenin doubted this i
his militant work, The State and Revolution, but this was writte
on the eve of the Bolshevist revolution in Russia and may bhe ir
terpreted as intended in part to justify the Bolshevist ecourse an
refute the anarchists and social democrats.*® Stalin declared tha
Marx’s exemption for the United States and England was n
longer valid.** He wrote, however, that ‘‘the proposition tha
the prestige: of the Party ean be built upon violenee . . . i
absurd and absolutely incompatible with Leninism.’’® And Leni
wrote “‘In order to obtain the power of the state the class con
scious workers must win the majority to their side. As long a
no violence is used against the masses, there is no other road t
power. We are not Blanqguists, we are not in favor of the seizur
of power by a minority.””* The 1938 Constitution of the Com

45 See Notes 35 to 38 inclusive, ante.

48 Petitioner testified that he believed its principles, particularly as the
applied to the period and country in whieh written. See Noto 35, ante.

#7 Marx, Amsterdam Speech of 1872; see also Engels’ preface to the Fire
English Translation of Capital (1886),

48 Lenin 's remarks on England have been interpreted as simply predicting
not advoeating, the use of violence there. See the introduction to Strache)
The Coming Struggle for Power (1935).

40 See Note 38, ante.

80 Stalin, Leninism, vol. I, pp. 282-83. Put in evidence by petitioner.

51 Lenin, Selected Works, vol. VI. Put in evidence by petitioner. In th
same work is the following:

‘‘Marxism is an extremely profound and many sided doetrine, It is, thert
fore, not surprising that seraps of quotations from Marx—especially when th
quotations are not to the point-—can always be found among the ‘arguments
of those who are breaking with Marxism, A military conspiracy is Blanguisr
if it is not organized by the party of a definite class; if its organizers hav
not reckoned with the political situation in general and the internations
situation in particular; if the party in question does not enjoy the sympath
of the majority of the people, as proved by definite facts; if the developmer
of events in the revolution has not led to the virtual dissipation of th
illusions of compromise entertained by the petty bourgeoisie; if the majorit
of the organs of the revolutionary struggle which are recognized to b
‘aunthoritative’ or have otherwise established themselves, such as the Soviet:
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munist Party of the United States, which petitioner claimed to
be the first and only written constitution ever officially adopted by
the Party and which he asserted enunciated the principles of
the Party as he understood them from the beginning of his mem-
bership, ostensibly eschews resort to foree and violence as an ele-
ment of Party tactics.5®

A tenable conclusion from the foregoing is that the Party in
1927 desired to achieve its purpose by peaceful and demoeratic
means, and as a theoretical matter justified the use of forece and
violence only as a method of preventing an attempted foreible
counter-overthrow onee the Party had obtained econtrol in a
peaceful manner, or as a method of last resort to enforce the ma-
Jority will if at some indefinite future time becanse of peculiar
cireumstances constitutional or peaceful channels were no longer
open.

There is a material difference between agitation and exhorta-
tion calling for present violent action which creates a clear and
present danger of publie disorder or other substantive evil, and
mere doetrinal justifieation or predietion of the use of foree
under hypothetical conditions at some indefinite future time—
prediction that is not caleulated or intended to be presently
acted upon, thus leaving opportunity for general discussion and
the calm processes of thought and reason. Cf. Bridges v. Cali-
fornia, 314 U. 8. 252, and Justice Brandeis’ eoneurring opinion
in Whitney v. California, 274 U. 8. 357, 372-80. See also Taylor v.
Mississippi, — U. 8. —, Nos. 826-828 this term. Because of this
difference we may assume that Congress intended, by the general
test of “‘attachment’’ in the 1906 Act, to deny mnaturalization to

have not been won over; if in the army (in time of war) sentiments hostile to
A government which drags out an unjust war against fhe will of the people
have not become fully matured; if the slogans of the insurreetion (such as
‘All power to the Soviets,” ‘Land to the peasants,’ ‘Immediate proposal of a
democratic peace to all the belligerent peoples, coupled with the immediate ab-
rogation of all secret treaties and secret diplomacy,’ ete.) have not aequired the
widest renown and popularity; if the advanced workers are not convinced of
the desperate situation of the masses and of the support of the countryside,
as demonstrated by an energetic peasant movement, or by a revolt against the
landlords and against the government that defends the landlords; if the eco-
nomie situation in the conntry offers any real hope of a favorable solution of
the erisis by peaceful and parliamentary means.’’

52 Article X, Section 5. Party members found to be strike-breakers, de-
generates, habitual drunkards, betrayers of Party confidence, provocateurs,
advocates of terrorism and violence as a method of Party procedure, or
members whose actions are detrimental to the Party and the working eclass,
shall be summarily dismissed from positions of responsibility, expelled from
the Party and exposed before the general public.
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persons falling into the first category but not to those in t
second. Such a construction of the statute is to be favored b
cause it preserves for novitiates as well as citizens the full benef
of that freedom of thought which is a fundamental feature ¢
our political institutions. Under the conflicting evidence in th
case we cannot say that the Government has proved by suc
a preponderance of the evidence that the issue is not in doub
that the attitude of the Communist Party of the United States i
1927 towards force and violence was not suseeptible of clagsif
cation in the second category. Petitioner testified that he sul
seribed to this interpretation of Party principles when he we
naturalized, and nothing in his econduct is inconsistent with the
testimony. We conelude that the Government has not ecarrie
its burden of proving by ‘‘clear, unequivoecal, and convineing
evidence which does not leave ‘‘the issue in doubt™’, that pet
tioner obtained his citizenship illegally. In so holding we do nc
decide what interpretation of the Party’s attitude toward foree an:
violence is the most probable on the basis of the present recorc
or that petitioner’s testimony is acceptable at face value. We holi
only that where two interpretations of an organization’s prograr
are possible, the one reprehensible and a bar to naturalization an¢
the other permissible, a court in a denaturalization proceeding
assuming that it can re-examine g finding of attachment upon :
charge of illegal procurement, is not justified in canceling a cer
tificate of citizenship by imputing the reprehensible interpreta
tion to a member of the organization in the absence of overt act
indicating that such was his interpretation. So uncertain a echai
of proof does not add up to the requisite ‘‘clear, unequivoeal, ani
convineing’’ evidence for setting aside a naturalization deerec
Were the law otherwise, valuable rights would rest upon a slende
reed, and the security of the status of our naturalized ecitizen
might depend in considerable degree upon the political tempe:
of majority thought and the stresses of the times. Those ar
consequences foreign to the best traditions of this nation, and th
characteristics of our institutions,

II
This disposes of the issues framed by the Government’s com
plaint which are here pressed. As additional reasons for its con

clusion that petitioner’s naturalization was fraudulently and il
legally procured the district court found, however, that petitione
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was a disbeliever in, and a member of an organization teaching
disbelief in organized government,’ and that his oath of allegiance,
required by 8 U. S. C. §381, was false. These issues are outside
the scope of the complaint,® as is another ground urged in
support of the judgment below as to which the distriet court
made no findings."* Because they are outside the scope of the
complaint, we do not consider them. As we said in De Jonge v.
Oregon, ‘“Conviction upon a charge not made would be sheer de-
nial of due process.”” 299 U. 8. 353, 362, A denaturalization
suit is nmot a eriminal proceeding. But neither is it an ordinary
eivil action since it involves an important adjudication of status.
Consequently we think the Government should be limited, as in a
eriminal proceeding, to the matters charged in its complaint.
One other ground advanced in support of the judgment below
was not considered by the lower courts and does not merit de-
tailed treatment. It is that petitioner was not entitled to naturali-
zation becanse he was deportable in 1927 under the Immigration
Act of 1918 (40 Stat. 1012, as amended by 41 Stat. 1008; 8 U. S.
€. §137) as an alien member of an organization advocating over-
throw of the Government of the United States by forece and
violence. This issue is answered by our prior discussion of the
evidence in this record relating to force and violence. Assum-
ing that deportability at the time of naturalization satisfies the

53 In 1927 naturalization was forbidden to such persons by § 7 of the Act
of 1906, 34 Stat. 508, 8 U, 8. . § 364. Compare § 305 of the Nationality
Act of 1940, 54 Stat. 1141, 8 U, 8. C. § 705

64 The complaint did incorporate by reference an affidavit of ecause, re-
quired by 8-TU. 8. C. § 405, in which the affiant averred that petitioner’s
naturalization was illegally and fraudulently obtained in that he did not
behave as a man, and was not a man attached to the Constitution but was a
member of ihe Communist Party which was opposed to the Government and
advocated its overthrow by force and violence, and in that: ¢‘At the time he
took ocath of allegiance, he did not in fact intend to support aud defend the
Comstitution and laws of the United States against all enemies, foreign and
domestie, and bear true faith and allegiance to the same’’,

While this affidavit is part of the complaint, we think it was mot intended
to be an additional charge, but was ineluded only to show compliance with
the statute. The attachment averment of the affidavit is elaborated and set
forth as a specific charge in the complaint. The failurc to do likewise with
the averment of a false oath is persuasive that the issue was not iutended to
be raised. When petitioner moved for a non-suit at the close of the Govern-
ment’s case, the United States attorney did not contend, in stating what he
conceived the issnes were, that the question of a false oath was an issue.

55 This contention is that petitioner was not well disposed to the good order
and happiness of the United States because he believed in and advoeated
general resort to illegal action, other than force and violence, as a means of
achieving political ends,
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requirement of illegality under §15 which governs this proceec
ing, the same failure to establish adequately the attitude towar
forece and violence of the organizations to which petitioner T
longed forbids his denaturalization on the ground of membershij

The judgment is reversed and the cause remanded to the Clireu’

Court of Appeals for further proceedings in conformity wit
this opinion.

It is so ordered.
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Mr. Justice Dovaras, concurring.

I join in the Court’s opinion and agree that petitioner’s want
of attachment in 1927 to the principles of the Constitution has
not been shown by ‘‘elear, unequivocal and eonvineing’’ evi-
dence. The United States, when it seeks to deprive a person of
his American citizenship, carries a heavy burden of showing that
he procured it unlawfully. That burden has not been sustained
on the present record, as the opinion of the Court makes plain,
unless the most extreme views within petitioner’s party are to be
imputed or attributed to him and unless all doubts which may exist
concerning his beliefs in 1927 are to be resolved against him rather
than in his favor. But there is another view of the problem
raised by this type of case which is so basic as to merit separate
statement.

Sec. 15 of the Naturalization Act gives the United States the
power and duty to institute actions to set aside and cancel cer-
tificates of citizenship on the ground of “‘fraud’’ or on the ground
that they were ‘‘illegally procured’. See. 15 ‘‘males nothing
fraudulent or unlawful that was honest and lawful when it was
done. It imposes no new penalty upon the wrongdoer. But if,
after fair hearing, it is judicially determined that by wrongful
conduct he has obtained a title to citizenship, the act provides
that he shall be deprived of a privilege that was never rightfully
his.”” Johannessen v. United States, 225 U. S. 227, 242.243. And
see Luria v. United States, 231 U. S. 9, 24. ““Wrongful conduct’’
—like the statutory words ““fraud” or “illegally procured’’—are
strong words. IF'raud connotes perjury, coneealment, falsification,
misrepresentation or the like. But a certificate is illegally, as dis-
distinguished from fraudulently, proeured when it is obtained
without compliance with a ‘‘condition precedent to the authority
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of the Court to grant a petition for naturalization.’” Maney
United Slates, 278 U. 8. 117, 22,

Under the Act in question, as under earlier and later Ae
Congress prescribed numerous conditions precedent to the is
ance of a certificate. They included the requirement that -
applicant not be an anarchist or polygamist (§7), the pres
tation of a certificate of arrival (United States v. Ness, ¢
U. 8. 3819), the requirement that the final hearing be had
open court (Umited States v. Ginsberg, 243 U. 8. 472), -
residence requirement (R. 8. § 2170), the general requirement t)
the applicant be able to speak the English language (§8), ¢
The foregoing are illustrative of ome type of condition wh
Congress specified. Another type is illustrated by the requis
finding of attachment. Sec. 4, as it then read, stated that it “‘sh
be made to appear to the satisfaction of the court’’ that the .
plicant ‘‘has behaved as a man of good moral character, attacl
to the prineiples of the Constitution of the United States, s
well disposed to the good order and happiness of the same.’’
is my view that Congress by that provision made the finding -
condition precedent, not the weight of the evidence underly:
the finding. Such a finding can of course be set aside under §
on grounds of fraud. But so far as certificates ‘‘illegally p
cured’” are concerned, this Court has heretofore permitted §
to be used merely to enforce the express conditions specified in
Act. It is of course true that an applicant for citizenship 1
required to come forward and make the showing necessary
the required findings. §4. But under this earlier Aect, it was
that showing but the finding of the court which Congress expres;
in the form of a condition. If § 15 should be broadened by ju
cial construction to permit the findings of attachment to be
aside for reasons other than fraud, then the issue of illegal
would be made to turn not on the judge being satisfied as
applicant’s attachment but on the evidence underlying that fi
ing. Such a condition should not be readily implied.

1 For the Act in its present form see 8 U. 8. €, § 501 et seq.

2 This provision was recast by the Act of March 2, 1929, 45 Stat. 1513-1¢
8 U. 8. C. §707(a)(3), into substantially its present form. For the le
lative history see 69 Cong. Rec. 841; S. Rep. No. 1504, 70th Cong., 2d S
The provision now reads: ‘‘No person, except as hereinafter provided in -
chapter, shall be naturalized unless such petitioner . . . (3) during all
periods referred to in this subsection has been and still is a person of g
moral character, attached to the principles of the Constitution of the Uni
States, and well disposed to the good order and happiness of the Uni
States,’?
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If an anarchist is naturalized, the United States may bring
an action under §15 to set aside the certificate on the grounds
of illegality. Since Congress by §7 of the Act forbids the
naturalization of anarchists, the alien anarchist who obtains the
certificate has procured it illegally whatever the naturalization
court might find. The same would be true of communists if
Congress declared they should be ineligible for citizenship. Then
proof that one was not a communist and did not adhere to that
party or its belief would become like the other express conditions
in the Act a so-called *‘jurisdictional’’ fact ‘““upon which the grant
is predicated.”’ Johannessen v. United States, supra, p. 240. But
under this Act Congress did not treat communists like anarchists,
Neither the statute nor the official forms used by applicants called
for an expression by petitioner of his attitude on, or his relation-
ship to, communism, or any other foreign political creed except
anarchy and the like.

The findings of attachment are entrusted to the naturalization
court with only the most general standard to guide it. That
court has before it, however, not only the applicant but at least
two witnesses. It makes its appraisal of the applicant and it
weighs the evidence. Its conclusion must often rest on impon-
derable factors. In the present case we do not know how far
the naturalization court probed into petitioner’s political beliefs
and affiliations. 'We do not know what inquiry it made. All
we do know is that it was satisfied that petitioner was *‘attached
to the principles of the Constitution of the United States.”” But
we must assume that that finding which underlies the judgment
granting citizenship (Cf. Tutun v. United States, 270 U. 8. 568)
was supported by evidence. We must assume that the evidence
embraced all relevant facts since no charge of concealment or
misrepresentation is now made by respondent. And we must
assume that the applicant and the judge both acted in utmost good
faith,

If the applicant answers all questions required of him, if there
is no concealment or misrepresentation, the findings of attachment
cannot be set aside on the grounds of illegality in proceedings
under §15. It does not comport with any aceepted notion of
illegality to say that in spite of the utmost good faith on the part
of applieant and judge and in spite of full compliance with the
express statutory conditions a certificate was illegally procured
because another judge would appraise the evidence differently.
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That would mean that the United States at any time could obtair
a trial de novo on the political faith of the applicant,

It is hardly conceivable that Congress intended that result unde:
this earlier Act except for the narrow group of political creed:
such as anarchy for which it specially provided. Chief Justic
Hughes stated in his dissent in United States v. Macintosh, 28
U. 8. 605, 635, that the phrase ‘‘attachment to the principles o
the Constitution’ is a general one ‘‘which should be construed
not in opposition to, but in accord with, the theory and practic
of our Government in relation to freedom of conscience.” W,
should be mindful of that criterion in our construetion of §15
If findings of attachment which underly certificates may be se
aside years later on the evidence, then the ecitizenship of thos
whose political faiths become unpopular with the passage of timu
becomes vulnerable. It is one thing to agree that Congress coul¢
take that step if it chose. See Turner v. Williams, 194 U. 8. 279
But where it has not done so in plain words, we should be loaths
to imply that Congress sanctioned a procedure which in absenc
of fraud permitted a man’s citizenship to be attacked years afte;
the grant because of his political beliefs, social philosophy, or eco
nomic theories. We should not tread so close to the domain of
freedom of conscience without an explicit mandate from those wh
specify the conditions on which ecitizenship is granted to or with
held from aliens, At least when two interpretations of the
Naturalization Act are possible we should choose the one which i
the more hospitable to that ideal for which American citizenshiy
itself stands.

Citizenship can be granted only on the basis of the statutor;
right which Congress has created. Tutun v. United States, supra
But where it is granted and where all the express statutory con
ditions precedent are satisfied we should adhere to the view tha
the judgment of naturalization is final and conclusive except fo:
fraud. Since the United States does not now contend that frauc
vitiates this certificate the judgment below must be reversed.
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Mr. Justice RuTLEDGE, concurring.

I join in the Court’s opinion. I add what follows only to
emphasize what I think is at the bottom of this ecase.

Immediately we are concerned with only one man, William
Schneiderman. Aectually, though indirectly, the decision affects
millions. If, seventeen years after a federal court adjudged him
entitled to be a citizen, that judgment ean be nullified and he
can be stripped of this most precious right, by nothing more
than reexamination upon the merits of the very facts the judg-
ment established, no naturalized person’s ecitizenship is or can
be seeure. If this can be done after that length of time, it can
be done after thirty or fifty years. If it can be done for Schnei-
derman, it can be done for thousands or tens of thousands of
others.

For all that would be needed would be to produce some evi-
dence from which any one of the federal distriet judges could
draw a conclusion, concerning one of the ultimate facts in issue,
opposite from that drawn by the judge decreeing admission, The
statute does not in terms prescribe ‘‘jurisdictional’’ facts.! But
all of the important ones are ‘‘jurisdictional,’” or have that effect,
if by merely drawing contrary conclusion from the same, though
conflicting, evidence at any later time a eourt can overturn the
judgment. An applicant might be admitted today wupon evi-
dence satisfying the court he had complied with all require-
ments. That judgment might be affirmed on appeal and again
on certiorari here. Yet the day after, or ten years later, any
distriet judge could overthrow it, on the same evidence, if it was
conflicting or gave room for contrary inferences, or on different

1 Cf,, however, the concurring opinion of Mr, Justice Douglas.
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evidence all of which might have been presented to the first
court.?

If this is the law and the right the naturalized citizen acquires,
his admission ecreates nothing more than ecitizenship in attenu-
ated, if not suspended, animation. He aequires but prima facie
gtatus, if that. TUntil the Government moves to cancel his cer-
tificate and he knows the outcome, he ecannot know whether he is
in or out. And when that is done, nothing forbids repeating the
harrowing process again and again, unless the weariness of the
courts should lead them finally to speak res judicata.

No citizen with such a threat hanging over his head could be
free. If he belonged to ‘‘off-color’’ organizations or held too
radical or, perhaps, too reactionary views, for some segment of
the judicial palate, when his admission took place, he could not
open his mouth without fear his words would be held against
him. For whatever he might say or whatever any such organi-
zation might advocate could be haunled forth at any time to show
‘‘continuity’” of belief from the day of his admission, or ““con-
cealment’ at that time. Such a citizen would not be admitted to
liberty. His best course would be silence or hypoerisy. This is
not citizenship. Nor is it adjudication.

It may be doubted that the framers of the Constitution in-
tended to create two classes of citizens, one free and independent,
one haltered with a lifetime string tied to its status. However
that mu; he, and eonceding that the power to revoke exists and
rightly should exist to some extent, the guestion remains whether
the power to admit can be delegated to the courts in such a way
that their determination, once made, determines and econcludes
nothing with finality.

If every fact in issue, going to the right to be a citizen, can
be reexamined, upon the same or different proof, years or deecades
later; and if this can be done de nowo, as if no judgment had
been entered, whether with respeet to the burden of proof re-
quired to reach a different decision or otherwise, what does the
judgment determine?  What does it settle with finality? If
review is had and the admission is affirmed, what fact is adju-
dicated, if next day any or all involved can be redecided to the
contrary? Can Congress, when it has empowered a court to
determine and others to review and confirm, at the same time or

2 There is no requirement that the evidence be different from what was
presented on admission or ‘‘newly discovered.”’
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later authorize any trial court to overturn their decrees, for
causes other than such as have been held sufficient to overturn
other decrees??

I do not undertake now to decide these questions. Nor does the
Court. But they have a bearing on the one which is decided. It
is a judgment which is being attacked. Tutun v. United States,
270 U. 8. 568. Aceordingly, it will not do to say the issue is
identical with what is presented in a naturalization proceeding,
is merely one of fact, upon which therefore the finding of the
trial court concludes, and consequently we have no business to
speak or our speaking is appellate intermeddling. That ignores
the vital fact that it is @ judgment, rendered in the exercise of
the judicial power created by Article IIT which it is sought to
overthrow,* not merely a grant like a patent to land or for in-
vention.® Congress has plenary power over naturalization. That
no one disputes. Nor that this power, for its application, ean be
delegated to the courts. But this is not to say, when Congress
has so placed it, that body can decree in the same breath that
the judgment rendered shall have no conclusive effect. ILimits
it may place. But that is another matter from making an adju-
dication under Article IIT merely an advisory opinion or prima
facie evidence of the fact or all the facts determined. Congress
has, with limited exceptions, plenary power over the jurisdiction
of the federal courts.® But to confer the jurisdiction and at the
same time nullify entirely the effects of its exercise are not
matters heretofore thought, when squarely faced, within its au-
thority.” To say therefore that the trial court’s function in this
case is the same as was that of the admitting court is to ignore
the vast difference between overturning a judgment, with its
adjudicated facts, and deciding initially upon facts which have
not been adjudged. The argument made from the deportation
statutes likewise ignores this difference.

It is no answer to say that Congress provided for the redeter-
mination as a part of the statute eonferring the right to admis-

8 Cf. United States ». Throckmorton, 98 U, 8. 61; Kibbe v. Benson, 17
Wall. 624. No such cause for cancellation is involved here.

4 Tutun v. United States, 270 U. 8, 568.

5 Cf. Johannessen v. United States, 225 U, 8, 227,

6 Cf. Lockerty v. Phillips, No. 934, October Term, 1042,

7Of. United States v. Ferreira, 13 How. 40; Gordon v, United States, 2
Wall. 561; Id., 117 U. 8. 697; United States v. Jones, 119 T, 8. 477; Pocono
Pines Assembly Hotels Co. v. United States, 73 Ct. CL 447; 76 Ct. Cl. 334 i
Ex parte Pocono Pines Assembly Hotels Co., 285 U. 8. 526,
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sion and therefore as a condition of it. For that too ignores the
question whether Congress can so condition the judgment and is
but another way of saying that a determination, made by an
exercise of judicial power under Article III, can he conditioned
by legislative mandate so as not to determine finally any ultimate
fact in issue.

The effect of cancellation is to nullify the judgment of admis-
gion. If it is a judgment, and no one disputes that it is, that
guality in itself requires the burden of proof the court has held
that Congress intended in order to overturn it. That it is a
judgment, and one of at least a coordinate court, which the can-
cellation proceeding attacks and seeks to overthrow, requires this
much at least, that solemn deerees may not be lightly overturned
and that citizens may not be deprived of their status merely be-
cause one judge views their political and other beliefs with a
more critical eye or a different slant, however honestly and sin-
cerely, than another. Beyond this we need not go now in de-
cision, But we do not go beyond our function or usurp another
tribunal’s when we go this far. The danger, implicit in finding
too easily the purpose of Congress to denaturalize Communists,
is that by doing so the status of all or many other naturalized
citizens may be put in jeopardy. The other and underlying ques-
tions need not be determined unless or until necessity compels it.
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Mr. Chief Justice Ston®, dissenting.

The two courts below have found that petitioner, at the time
he was naturalized, belonged to Communist Party organizations
ﬂ&:.wr were opposed to the prineiples of the Constitution, and which
advised, advocated and taught the overthrow of the muoggamﬂ
E‘ foree and violence. They have found that petitioner believed
in and supported the principles of those organizations, They have
mwuzm also that petitioner ““was not, at the time of his naturaliza-
aﬁ -« .+, and during the period of five years immediately pre-
ceding the filing of his petition for naturalization had not behaved
%; a person attached to the principles of the Constitution of the
amEHM mwmﬁ_ﬂwmw. and well disposed to the good order and happiness

I think these findings are abundantly supported by the evidence
and rmb.am that it is not within our judicial competence to mm_“
them aside—even though, sitting as trial judges, we might have
u.;im moE.m.oﬁ_Sn finding. The judgment below, nmumwcwﬁm peti-
tioner’s citizenship on the ground that it was illegally obtained
mw.os._a therefore be affirmed. The finality which attaches to ﬁzﬁ
trial court’s determinations of fact from evidence heard in open
wo_.:.r and .SEG: ordinarily saves them from an appellate court’s
MMWMW@MMH:EH should not be remembered in every case save this

It Hm.wauoim:ﬁ to emphasize that the question for decision is
H.Ear EWBEQ. than it has been made to appear. It is whether peti-
tioner, in seeuring his citizenship by naturalization, has fulfilled
a now%.ﬁob which Congress has imposed on every Hmvczomuw for
bmﬁ.ﬁpwmmsglzéﬁ during the five years preceding his appli-
Mwﬂcb r.m Em. behaved as aman . . . attached to the principles of

e Constitution of the United States, and well disposed to the good
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order and happiness of the same.”’? Decision whether he was law-
fully entitled to the citizenship which he procured, and econse-
quently whether he is now entitled to retain it, must turn on
the existence of his attachment to the principles of the Constitu-
tion when he applied for citizenship, and that must be inferred
by the trier of fact from his conduct during the five-year period.
We must decide not whether the district court was compelled
to find want of attachment, but whether the record warrants such
a finding.

The question then is not of petitioner’s opinions or beliefs—save
as they may have influenced or may explain his conduct showing
attachment, or want of it, to the principles of the Constitution.
Tt is not a question of freedom of thought, of speech or of opinion,
or of present imminent danger to the United States from our ac-
ceptance as citizens of those who are not attached to the prin-
ciples of our form of government. The case obviously has nothing
to do with our relations with Russia, where petitioner was born,
or with our past or present views of the Russian political or social
system. The United States has the same interest as other nations
in demanding of those who seek its citizenship some measure of
attachment to its institutions. Our concern is only that the de-
clared will of Congress shall prevail—that no man shall become a
citizen or retain his citizenship whose behavior for five years before
his application does not show attachment to the principles of the
Constitution.

The Constitution has conferred on Congress the exclusive au-
thority to preseribe uniform rules governing naturalization. Ar-
ticle I, § 8, el. 4. Congress has exercised that power by preserib-
ing the conditions, in conformity to which aliens may obtain the
privilege of citizenship. Under the laws and Constitution of the
United States, no person is given any right to demand citizenship,
save upon compliance with those conditions. ‘‘An alien who seeks
political rights as a member of this Nation can rightfully obtain

1By §4 of the Act of June 29, 1906, 34 Stal. 598, it is provided:

¢(Fourth. It shall be made to appear to the satisfaction of the court
admitting any alien to citizenship that immediately preceding the date of hia
application he has resided continuously within the United States five years at
least, and within the State or Territory where such court is at the time held
one year at least, and that during that time he has behaved as a man of good
moral character, attached to the principles of the Constitution of the United
States, and well disposed to the good order and happiness of the same. In
addition to the oath of the applicant, the testimony of at least two witnesses,
citizens of the United States, as to the facts of residence, moral character,
gnd attachment to the principles of the Constitution shall be required, and
the name, place of residence, and oceupation of each witnesa shall be get forth

in the record.’’ .
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them only upon terms and conditions specified by Congress
Ooﬁ,ﬁw are without authority to sanetion changes or Ec&mam“
tions; their duty is rigidly to enforce the legislative will in re-
M@m%m cw a matter so vital to the public welfare.” United States
ﬁ. Mﬁ erg, w.@ U. S. .ﬁp pﬂ.m. And whenever a person’s right
0 el E.mzm_zw is drawn in question, it is the judge’s duty loyally to
see to it that those conditions have not been disregarded d
mEu.o present suit by the United States, to cancel wmmﬂoumuam
previously granted certificate of citizenship, was brought pursuant
M.M mmpﬁ ‘M.Qmm of Congress (Section 15 of the Act of June 29, 19086,
mmaﬁow .Hm ﬂﬂmﬁ Mwmaﬁmm long prior to H.umﬂﬁcumim naturalization.
oA izes any ..uosz.. by m..mEﬁ instituted by the United
o orney to set aside a certificate of naturalization ‘‘on
he mucz.am of fraud or on the ground that such certificate of
Eanga.:w. was illegally procured’’. Until now this Court, with-
oz.ﬁ a Emmmaﬁum voice, has many times held that in a ma;_dwmﬁ.
95. statute it is the duty of the court to render a judgment can-
celling the certificate of naturalization if the court finds u on evi
dence that the applicant did not satisfy the condifions ﬂEﬂw Qonu
gress had made prerequisite to the award of citizenship. Johan-
nessen v. United States, 225 U, S. 227 5 Luria v, United mwam‘w 231
d.. 8. 9; Maibaum v. United States, 232 U. 8. 714; United mwnm% v
HWMHMM%M\. M«mwuﬁw w_ 472; United States v. Emw«“ 245 U. 8. wu.w“
. Unite ; il
St L M.a?& 278 U. 8. 17, 23; Schwinn v. United
,Huao.dsuwb for such a review of the judgment awarding citizen-
mw:ﬂw 18 within the legislative power of Congress and plainly is
subjeet to no constitutional infirmity, Johannessen v. QSM?&
Mﬂ&m& @é.ﬁw.a‘ wmm-m.cm mm@mmmmzw where, as here, the statute ante.
mﬁ.m petitioner’s eitizenship and the review was thus a condition
of its m”.qma. Lurig v. United States, supra, 24. Our decisions
w.m:.um uniformly reeognized that Congress, which hag power to den
Bﬂmwbwrmc to aliens altogether, may safeguard the grant of &EM
privilege, precious to the individual and vital to the country’s
é.mE..E.P by such procedure for determining the existence om_,wﬁ.
mhmmvoumwza requisites to citizenship as has been established in § 15
No mrmu‘:mm the slightest right to naturalization unless all mﬁmﬁmu
E_,H requirements are complied with; and every certificate of
citizenship must be treated as granted upon condition that the
moﬁﬁsamzﬁ may challenge it as provided in §15 and demand
18 cancellation unless issued in accordance with such require-
ments. If procured when preseribed qualifications have no exis-
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tence in fact it is illegally procured; a manifest mistake by
the judge cannot supply these nor render their existence non-
essential.”’ United States v. Ginsberg, supra. 475. Speaking
for a unanimous Court, Mr. Justice Brandeis thus stated what
was, until today, the settled law: ““If a certificate is pro-
cured when the prescribed qualifications have no existence in fact,
it may be cancelled by suit.”” Tutun v, United States, 270 U. S.
968, 578. Congress has not seen fit to interpose any statute of
limitations. And there is no suggestion that the Government was
derelict in not bringing the suit earlier or that pefitioner has been
prejudiced by delay. Hence the issue hefore us is whether peti-
tioner, when naturalized, satisfied the statutory requirements. It
is the same issue as would be presented by an appeal from a judg-
ment granting or denying naturalization upon the evidence here
presented, although it may be assumed that in this proceeding
the burden of proof rests on the Government, which has brought
the suit, to establish petitioner’s want of qualifications.

We need not stop to consider whether petitioner’s failure, in
his naturalization proceeding, to disclose facts which could have
resulted in a denial of his application, constituted fraud within
the meaning of the statute. For present purposes it is enough
that the evidence supports the conclusion of the eourts below as
to petitioner’s want of attachment to the principles of the Con-
stitution, and that § 15 has, ever since its enactment in 1906,
been construed by this Court as requiring certificates of cifizen-
ship to be cancelled as illegally procured whenever the court
finds on evidence that at the time of naturalization the applicant
did not in fact satisfy the statutory prerequisites.

To meet the exigencies of this case, it is now for the first time
proposed by the concurring opinion of Mr. Justice Douglas that a
new construction be given to the statute which would preclude
any inquiry concerning the fact of petitioner’s attachment fo the
Constitution. It is said that in a § 15 proceeding the only inquiry
permitted, apart from fraud, is as to the regularity of the naturali-
zation proceedings on their face; that—however much petitioner
fell short of meeting the statutory requirements for ecitizenship—
if he filed, as he did, pro forma affidavits of two persons, barely
stating that he met the statutory requirements of residence, moral
character and attachment to the Constitution, and if the court on
the basis of the affidavits made the requisite findings and order,
then all further inquiry is foreclosed.

To this easy proposal for the emasculation of the statute there
are several plain and obvious answers,
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mmﬁ.mou 15 authorizes and directs the Government to institute
the suit to cancel the certificate of naturalization on the ground of
frand or on the ground that the certificate was illegally pro-
oE.m.m“ Until now it has never been thought that a certificate
of a_ﬂ.mmzm_umb procured by one who has not satisfied the statutory
conditions for citizenship, is nevertheless lawfully procured. But
the concurring opinion of Mr. Justice Douglas suggests that, for
purposes of §15, ““attachment to the principles of the Constitu-
tion’” is not a condition of becoming a citizen, It suggests that
the statute is satisfied, even though the applicant was never in fact
attached to the principles of the Constitution, so long as such at-
tachment was made to appear, from pro forma affidavits, to the
satisfaction of the naturalization court. This is said to be the case
H.w.wmnm_mmm of whether in fact the affidavits, and the certificate of
citizenship based on them, are wholly mistaken, and despite the fact
that the naturalization proceeding, as apparently it was here, is
an ex parte proceeding in which the Government is not represented.

It would seem passing strange that Congress—which authorized
cancellation of citizenship under §15 for failure to hold the
naturalization hearing in open court instead of in the Judge’s
chambers (United States v. Ginsberg, supra), or for failure to
H:,mmm:.ﬁ the requisite certificate of arrival in this country (Maney
V. United States, supra)—should be thought less concerned with
the' applicant’s attachment to the principles of the Constitution
and that he be well disposed to the good order and happiness of
ﬁwm United States. For what eould be more important in the selee-
tion of eitizens of the United States than that the prospective eiti-
zen be attached to the principles of the Constitution?

Ecwmoﬁﬁ if in the absence of fraud the finding of the naturali-
zation eourt in this case is final and hence beyond the reach of a
§ 15 proceeding, it would be equally final in the case of a finding,
contrary to the actual fact, that the applicant had been for five
years a continuous resident in the United States, since that require-
ment too is set forth in the sentence of § 4 which provides that ‘it
shall be made to appear to the satisfaction of the court”. Yet it is
settled that a certificate of citizenship based on a mistaken finding
cm. five years residence is subject to revocation. United States v.
Ginsberg, supra. And in Schwinn v. United States, supra, it
wﬁwmmumm» from extrinsie evidence first offered in a § 15 proceed-
Ing, that the witnesses at the naturalization hearing had been mis-
taken as to the length of time they had known the applicant, and
that for a part of the five-year period no witness had been pro-
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duced with aetual knowledge of the applicant’s residence or
qualifications. 'We held, without dissent, 311 U. 8. 616, ‘‘that
the certificate of citizenship was illegally procured’’, and for that
reason we affirmed a judgment cancelling it.2 If we are to give
effect to the language and purpose of Congress, it would seem
that we must reach the same result in the case of the naturali-
zation court’s mistaken or unwarranted finding of attachment to
the principles of the Constitution, even though the conduet of the
applicant and his witnesses at the naturalization hearing fell
short of perjury.

The purpose of §15—like that of §11, which authorizes the
(Government t6 appear in a naturalization proceeding to contest
the application—is not merely to insure the formal regularity
of the proceeding, but to protect the United States from the in-
jury which would result from the acceptance as citizens of any
who are not lawfully entitled to beecome ecitizens. Congress left
the naturalization proceeding simple and inexpensive, by per-
mitting it ordinarily to be conducted ex parte. Thus approxi-
mately 200,000 certificates of naturalization were issned during
the year in which petitioner became a citizen. Annual Report
of the Secretary of Labor, 1940, p. 115. But by §15 Congress af-
forded the Government an independent opportunity to inguire
into any naturalization if upon later serutiny it appeared that
the eertificate of citizenship had not been lawiully procured. As
the Court deeclared in United States v. Ness, supre, 327, *“§11 and
§ 15 were designed to afford cumulative protection against fraundu-
lent or illegal naturalization’’. All this was made abundantly
clear by decisions of this Court more than twenty-five years ago.
See Johannessen v. United States, supra; Luria v. United States,
supra; United States v. Ginsberg, supra; United States v. Ness,
supra, 325-27. In the intervening years Congress has often re-
vised the naturalization laws, but it has not thought it appropriate
to modify this Court’s interpretation of the funection of § 15 in the
naturalization procedure,

This is persuasive that the interpretation of §15 now proposed
defies the purpose and will of Congress. It is inconceivable that
Congress should have intended that a naturalized citizen’s at-
tachment to the prineiples of the Constitution—the most funda-
mental requirement for eitizenship-—shonld be the one issue which,’

~~2 Tha distriet eourt’s decizion was based on both fraud and illegality. The
cirenit court of appeals relicd upon tfraud alone, 112 F. 2d 74, but our
affirmance was rested ‘‘ on the sole ground’’ of illegality.
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in the absence of frand, the Government is foreclosed from ex.
amining. To limit the Government to proof of fraud in such
cases is to read ‘‘illegality’’ out of the statute in every instanee
where an alien demonstrably not attached to the principles of
the Constitution has procured a certificate of citizenship, Even
if we were to recast an Aet of Congress in accordance with our
own notions of policy, it would be difficult to discover any con-
siderations warranting the adoption of a device whose only effect
would be to make certain that persons never entitled to the bene-
fits of citizenship could secure and retain them. That could not
have been the object of Congress in enacting § 15.

As we are not here considering whether petitioner’s certificate
of naturalization was procured by fraud, there is no occasion,
and indeed no justification, for importing into this ease the rule,
derived from land fraud cases, that fraud, which involves per-
sonal moral obliquity, must be proved by clear and convineing
evidence. The issue is not whether petitioner committed a crime
but whether he should be permitted to enjoy citizenship when he
has never satisfied the basic conditions which Congress required
for the grant of that privilege. We are concerned only with the
question whether petitioner’s qualifications were so lacking that
he was not lawfully entitled to the privilege of citizenship which
he has procured. There is nothing in §15, nor in any of our
numerous deeisions under it, to suggest that such an issue is to
be tried as fraud is tried, or that it is not 4o be resolved, as are
other cases, by the weight of evidence. No plausible reason hag
been advanced why it should not be. But the point need not be
labored, for no matter how it is determined it ean give no aid or
comfort to petitioner. The evidence in this case to which I shall
refer and on which the courts below were entitled to rely is elear,
not speculative; and sinee petitioner himself has not challenged
it, the trial court was entitled to aceept it as convineing, which
it evidently did.

The statute does not, as seems to be suggested, require as a con-
dition of citizenship that a man merely be capable of attach-
ment to the principles of the Constitution—a requirement which
would presumably embrace all mankind. Tt requires instead that
the applicant be in fact attached to those principles when he secks
naturalization, and § 15 makes provision for the Government to
institute an independent suit, subsequent to naturalization, to
inquire whether that condition was then in fact fulfilled. Con-
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gress has exhibited no interesf in petitioner’s omﬁmwm:ﬁmm.. .ZS.
did Congress require only that it be not impossible for petitioner
to have an attachment to the prineciples of the Constitution. The
Act specifies the fact of attachment as the test, requiring this
to be affirmatively shown by the applicant; and by § 15 Congress
provided a means for the United States to ascertain that fact by
a judicial determination. .

The prescribed conditions for the award of eitizenship by
naturalization are few and readily understood, and we must ae-
cept them as the expression of the Congressional judgment that
aliens not satisfying those requirements are not worthy to he ad-
mitted to the privilege of citizenship. Congress has declared that
before one is entitled to that privilege he must take the oath of
allegiance ‘‘that he will support and defend the Constitution and
laws of the United States against all enemies, foreign and domestic,
and bear true faith and allegiance to the same’’. Act of June 29,
1906, §4 (Third), 34 Stat. 597. And as I have said, the
applicant must make it appear to the court admitting him to
citizenship that for the five years preceding the date of his
application he has resided continuously within the United States
and “‘that during that time he has behaved as a man of good moral
character, attached to the principles of the Constitution of the
United States, and well disposed to the good order and happiness
of the same.”’

Moreover, at the time of petitioner’s naturalization, the statutes
of the United States excluded from admission into this county
‘‘aliens who believe in, advise, advoeate, or teach, or who are mem-
bers of or affiliated with any organization, association, society, or
group, that believes in, advises, advocates, or teaches: (1) the over-
throw by force or violence of the Government of the United States
.. .77 Act of October 16, 1918, §1, 40 Stat. 1012, as amended
by subsection (e) of the Act of June 5, 1920, 41 Stat. 1008, 1009,
The statutes also barred admission to the United States of ‘‘aliens
who . . . knowingly civeulate, distribute, print, or display, or know-
ingly cause to be cireulated, distributed, printed, published, or dis-
played . . . any written or printed matter . . . advising, advo-
cating, or teaching: (1) the overthrow by force or violence of the
Government of the United States . . .’". Ibid., subsection (d).
And by §2 of the Act of October 16, 1918, it was provided that
any alien who, after entering the United States, ‘‘is found . . . to
have become thereafter, a member of any one of the classes of
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aliens’’ just enumerated, shall be taken into custody and deported
See Iessler v. Strecker, 307 U. 8. 22. Quite apart from the want om.
attachment to the Constitution and the consequent disqualification
of such aliens for citizenship, their belonging to any of these
ﬁmmmmm would disqualify them for citizenship sinee their presence
E.ﬁ_:m United States, without which they cannot apply for citizen-
ship, would be unlawful. And in the light of the evidence—
presently to be discussed—even the Court’s opinion concedes (p
25) ““We do not say that a reasonable man could not womwmgw
H.:Em found, as the district court did, that the Communist Party
in me..u actively urged the overthrow of the Government by foree
and violence.”” In addition, the evidence makes it clear wm%owm_
.m: wmmmobm_u_m doubt that petitioner, up to the time of his natural-
ization, was an alien who knowingly circulated or distributed
or .omzm& to be circulated or distributed, printed matter mmdo”
cating the overthrow of the Government by foree or violence.
Wholly apart from the deportation statute, the judgment should
be .ﬁmeamm because the trial court was justified in finding that
ﬁm”ar.onmﬁ in 1927, was not and had not been attached to the
prineiples of the Constitution. My brethren of the majority do
not deny that there are principles of the Constitution. The Con-
gress of 1795, which passed the statute requiring an applicant for
naturalization to establish that he has “behaved as a man . . .
attached to the principles of the constitution’’ (1 Stat. 414), evi-
dently did not doubt that there were. For some of its Smmw_umwm
rmm mwﬂ in the Constitutional Convention. In the absence of any
disclaimer I shall assume that there are such prineiples mam
Zz&. among them are at least the principle of constitutional pro-
f.wo_uow of civil rights and of life, liberty and property, the prin-
Ewym of representative government, and the vﬁ.unmﬁmwﬁwﬁ con-
mﬁ_ﬁﬂon.& laws are mot to be broken down by planned dis-
owmmygom. I assume also that all the principles of the Consti-
mﬁaﬁ are hostile to dictatorship and minority rule; and that it
is a prineiple of our Constitution that change in the organization
of our government is to be effected by the orderly procedures
oammE._ma _“_H the Constitution and not by foree or fraud. With
these in mind, we may examine petitioner’s behavior as disclosed
by .ﬁwm record, during the five years which preceded his naturali-
zation, in order to aseertain whether there was basis in the evi-
dence for the trial judge’s findings. In determining whether
there was evidence supporting the finding of petitioner’s want of
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attachment to constitutional principles, courts must look, as the
statute admonishes, to see whether in the five-year period peti-
tioner behaved as a man attached to the principles of the Con-
stitution. And we must recognize that such attachment or want
of it is a personal attribute to be inferred from all the relevant
facts and cireumstances which tend to reveal petitioner’s attitude
toward those principles.

Petitioner, who is an educated and intelligent man, took out
his first papers in 1924, when he was eighteen years of age, and was
admitted to eitizenship on June 10, 1927, when nearly twenty-two.
Sinee his sixteenth year he has been continuously and aetively
engaged in promoting in one way or another the interests of
various Communist Party organizations affiliated with and con-
trolled as to their policy and action by the Third International,
the parent Communist organization, which had its headquarters
and its Bxecutive Committee in Moscow.? The evidence shows
petitioner’s loyalty to the Communist Party organizations; that
as a member of the Party he was subject to and accepted its
political control, and that as a Party member his adherence to its
political principles and tactics was required by its constitution.

Petitioner was born in Russia on August 1, 1905, and came
to the United States in 1907 or 1908, In 1922, when a 16-year old
student at a night high school in Lios Angeles, he became one of
the organizers and charter members of the Young Workers
League of California. For two or three years—and during the
five-year period which we are examining—he was educational
director of the League; it was his duty ‘‘to organize forums and

2 During the whole period relevant to this litigation, the Communist Party
was a world organization, known as the Third Communist International (or
Comintern), created in 1919, of which the Communist Parties in each country
were sections. The supreme governing body of the Third Communist Interna-
tional— which exercised control of the Party program, tactics and organiza-
tion—was the World Congress of the Communist International. Between meet-
ings of the Congress its authority was vested in the Executive Committee of
the Communist International. The resolutions of the Congress, and between
meetings those of the Executive Committee, were binding on all sections.
Tn the United States the Workers Party of America, a Communist organiza-
tion, was established in 1921. Tt was affiliated with the Communist Inter-
national, and had sent delegates to_the Third World Congress of the ._.u._a_..
national earlier in that year. The Workers Party of America has been sinee
continued, and successively known as the Workers (Communist) Party and
as the Communist Party of the United States of America. The Party sent
accredited representatives to the Communist International and monomﬁmnﬁm
the leadership of the International. It was affiliated with the Third Inter-
national, of which it comstituted a seetion. All the events with which this
litigation is concerned occurred long prior to the dissolution of the Comintern

in May 1943.
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studies for classes’.  “My job was to register students in the
classes and send out notices for meeting; in other words, to organize
the &somﬂozm_ activities of the League for which instructors were
supplied””. The outlines of the curriculum of this edueational
brogram were established by the League’s national committee,
The ‘H_.mmmmm (whose name was later changed to the Young Com-
munist League) was affiliated with the Communist International 4
.Hﬁ 1928, just after he was naturalized, petitioner became :oummn._-
1zer’” or “‘director’’ of the League—"‘T was the official spokesman
for the League and directed its administrative and political affairs
mum.mmmnmaoua affairs’. Petitioner was a delegate to the League’s
National Convention in 1922, and again in 1925. Meanwhile, on
H.meﬂ..mmww 8, 1924, he had filed a declaration of intention to wgwﬂm
a citizen of the United States.

At the end of 1924, petitioner Joined the Workers Party (which
_._mwmw changed its name to the Workers Communist Party and
..,,,E_ later to the Communist Party of the United States of Amer-
ica). The Party was a section of the Third International. The
Hu.mﬁw constitution, at the time petitioner became a member, pro-
ﬂmwm (Article IIT, §1) that ““every person who accepts awm.@umu-
eiples ﬁzm tactics of the Workers Party of America and agrees
ﬁo‘ mEE; to its discipline and engage actively in its work shall be
mE.uv._Em to membership”. Applicants for membership were re-
quired (Article III, § 2) to sign an applieation card reading as
H..”uzoﬁm" ““The undersigned declares his adherence to the prin-
_.E&.mm and tacties of the Workers Party of America as expressed
in Am program and constitution and agrees to submit to the dis-
o.%bﬁ.m of the party and to engage actively in its work.”” It was
likewise provided (Article X, §§1, 2) that ““all decisions of the

4The Youn : Lea i i i
WMMM.W@NMQMM_ _MMM”M_W% uaaowuohm“wmﬂﬁwwnwamwm”wﬂ_.ﬁ;“wﬂ *%mww%mwﬁmuumwgﬂuﬂﬁw

oung Communist International. It was also elosely re-

lated to the Workers Part
1 bo y ¥, and sent delegates to the Party Co i
;w“ Mumaﬁﬁﬂrowﬁ Convention, the Party adopted the mozoﬂmnmhdwwwwwwﬂmmmu"bw
. ¢ task of reaching the youth with the moasa i
] - | ge of Communism

MwﬂmMMMuwmc&_Mmﬂmwmomwamwsmo %:n E._mwm.ﬁaum them for the militant Mﬂncwmmm

anst 1al order and its oppression and exploitati i
ﬂ“mm..ﬁwﬁcoimug for the whole Communist movement. In owz.._;uwewsﬂmﬂwom“
aon .=a Young Workers League is preparing the fighters for Communism
s mﬁ mMEW. stand in the ranks of the Party as part of its best fighters.’’

¢ mecond Year of the Workers Party of America. Report I :

: ] ] 8 P . B of Th
M_mmwﬂwwﬁw amonmwmﬁwwmmumﬂwwﬂ_cmm_.um_t.m National ocsﬂmusou.w Held mdmomm.hmw
vis, - oty 31, 1923 and Jan. 1, 2, 1924, Theses, P R i
Published by the Literature Department, o A e
Binta BE, Ohtings, T e 2 mwwﬁ ent, Workers Party of America, 1009 N.
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governing bodies of the Party shall be binding upon the mem-
bership and subordinate units of the organization’, and that
““any member or organization violating the decisions of the Party
shall be subject to suspension or expulsion’’® During 1925 and
1926 petitioner was ‘‘corresponding secretary’’ of the Workers
Party in Los Angeles. As such, he wrote down the minutes and
sent out communications for meetings; and a letter which he
signed in his capacity as ‘‘city central secretary’’ indicates that
he was in charge of outgoing correspondence with affiliates of the
Party. In 1925 he attended the Party convention.

After his naturalization, petitioner attended the Sixth World
Congress of the Communist International, at Moseow, in 1928;
and from 1929 to 1930 he was distriet organizational secretary of
the Party for a district which included Arizona, Nevada and Cali-
fornia. At various subsequent times he was distriet organizer in
Connecticut, in Minnesota, and in California. He ran twice as
the Party’s candidate for governor of Minnesota. He held other
official positions in the Party, and at the time of the hearing in
the district court was California State Secretary of the Party and
a member of the State Central Committee. These facts, while not
directly probative of his behavior during the five-year period
1922-1927, at least establish that his early devotion to the Party
organizations was not tranmsitory, nor inconsistent with his gen-
uine and settled convictions.

The evidence shows and it is not denied that the Communist
Party organization at the time in question was a revolutionary
party having as its ultimate aim generally, and particularly in
England and the United States, the overthrow of capitalistic gov-
ernment, and the substitution for it of the dietatorship of the pro-
letariat. It sought to aceomplish this through persistent indoe-
trination of the people in capitalistic countries with Party prin-
ciples, by the organization in those countries of seetions of the
Third International, by systematic teaching of Party principles
at meetings and classes held under Party auspices, and by the
publication and distribution of Communist literature which con-
stituted one of the basie prineiples of Party action.

5 Program and Constitution, Workers Party of America. Adopted at Na-
tional Convention, New York City, December 24-25-26-27, 1921. Amended at
National Convention, Chieago, 11, December 30-31, 1923, and Jamuary 1,
1924, Published by Literature Department, Workers Party of America, 1113
W. Washington Boulevard, Chicago, Il
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In accordance with the policy established at its Second World
Congress in 1920, the Party press was brought under Party control
through ownership of the various publication agencies. Striet
adherence to Party principles was demanded of all publications,
which were required to be edited by Party members of proved
loyalty to the proletarian revolution. Propaganda was required to
conform to the program and deecisions of the Third International.
Bditors were removed and Party members expelled for non-
compliance. Publications not conforming to Party principles were
barred from Party classes.

Many such Communist Party publications were introduced at
the trial and constitute a large part of the evidence in this case.
Perusal of the record can leave no doubt of petitioner’s unquali-
fied loyalty to the Communist Party. His continuous services to
the Party for twenty years in a great variety of capacities, and
his familiarity with Party programs and literature, are convincing
proof of his eomplete devotion to Communist Party principles, and
his desire to advance them. Throughout he has been a diligent
student of Party publications. Many of them were used in the
Communist classes of which he was educational director in the
years immediately preceding his naturalization. All were par-
ticularly brought to his attention as they were introduced in evi-
dence and excerpts relative to the issues were discussed in open
court. Fxeept as may be later noted, he did not deny familiarity
with them or disavow their teachings. They were the official ex-
position of the doctrines of the Party to which he had formally
pledged his allegiance, diligently disseminated by him for the
indoctrination of his fellow countrymen, especially the mem-
bers of the Youth organizations of the Party. In the circum-
stances, and especially in the absence of any disavowal by peti-
titioner or the assertion by him of ignorance of the principles
which they proclaimed, they are persuasive evidence of the nature
and extent of his want of attachment to the principles of the Con-
stitution. In appraising them in this aspect it will be most useful
to state in somewhat summary form some of the teachings of these
publications, classified with reference to principles of the Consti-
tution to which they relate, and to give a few typical examples, of
which many more could be given from the evidence.

Unless otherwise noted, I shall refer only to those with which
petitioner was familiar and which were published under the aus-
pices of the Party and by its official publication agencies.
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As I have said, it is not guestioned that the ultimate aim of
the Communist Party in 1927 and the years preceding was the
triumph of the dictatorship of the proletariat and the consequent
overthrow of capitalistic or bourgeois government and society.
Attachment to such dictatorship can hardly be thought to indi-
cate attachment to the principles of an instrument of govern-
ment which forbids dictatorship and precludes the rule of the
minority or the suppression of minority rights by dictatorial
government, But the Government points especially to the meth-
ods by which that end was to be achieved to show that those who
pursue or advoeate such methods exhibit their want of attachment
to the principles of the Constitution. Methods repeatedly and
systematically advoeated, in the Communist Party literature to
which I have referred, include first a softening up process by
which the breakdown and disintegration of capitalistic govern-
ments was to be achieved by systematic and general resort to
violation of the laws, and second, the overthrow of ecapitalistie
governments by force and violence.

It was proclaimed that ‘“For all countries, even for most free
‘legal’ and ‘peaceful’ ones in the sense of a lesser acuteness in
the class struggle, the period has arrived, when it has become
absolutely necessary for every Communist party to join system-
atically lawful and unlawful work, lawful and unlawful organiza-
tion. . . . The class struggle in almost every country of Europe
and America is entering the phase of civil war. Under such con-
ditions the Communists ecan have no confidence in bourgeois laws.
They should ereate everywhere a parallel illegal apparatus, which
at the decisive moment should do its duty by the party, and in
every way possible assist the revolution. In every country where,
in consequence of martial law or of other exceptional laws, the
Communists are unable to carry on their work lawfully, a com-
bination of lawful and unlawful work is absolutely necessary.’’®

6 See pp. 18, 28, of Statutes, Theses and Conditions of Admission to the
Comimunist International. Adopted by the Second Congress of the Com-
munist International, July 17 to August 7, 1920. The edition of this docu-
ment in evidence in the present case was published in Mareh, 1923, under the
auspices of the Workers Party of America, and contained the following
statement on the inside front cover:

““The Workers Party declares its sympathy with the principles of the
Communist International and enters the struggle against American eapi-
talism, the most powerful of the capitalist groups, under the inspiration
and leadership of the Communist International.

YTt rallies to the call ‘WorkeErs or THE WorLp UwiTm.’ *?

Petitioner testified that he had no recollection of ‘‘this particular edition’’
but that ‘*I have no doubt that possibly a pamphlet’’ like it was sold in
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‘“Opposition in principle to underground (illegal) work and an
unwillingness to understand the absolute necessity for a Com-
munist Party of combining legal with illegal work’” was in fact
one ground for expulsion from the Party of a minority faction.”
Advoeacy of illegal conduct generally was accompanied by advo-
cacy of particular types of illegality. The Party was instructed
to arouse workers to ‘‘mass violation’’ of an injunetion ‘‘when-
ever and wherever an injunetion is issued by courts against strik-
ers’’® TIn the literature of the period now in question unlawful
tacties were particularly to be directed toward government armed
forces. In addition to ‘“‘systematic unlawful work’’, ‘‘it is espe-
cially necessary to earry on unlawful work in the army, navy, and
police’” Refusal to participate in ‘‘persistent and systematic
propaganda and agitation’” in the army was ‘“equal to treason
to the revolutionary cause, and incompatible with affiliation with
the Third Intermational”’'® and this because ‘it is necessary,
above all things, to undermine and destroy the army in order
to overcome the bourgeoisie’’ 12

There is abundant documentary evidence of the eharacter
already described to support the court’s finding that the Com-

Party bookstores. This document was marked for identification and the eourt
later denied a motion to exclude it and other exhibits from the evidence.
H-E..Ew the trial petitioner’s counsel twice referred to the document as
?wq.z._m been put in evidence. Petitioner’s counsel included it, with all other
exhibits in evidence or offered for identification, in his designation of the
record to be made up in the circnit ecourt of appeals. It was so included by
order of the court. Despite the Government’s oversight in failing formally
to say that the exhibit was being introduced in evidence, it obviously was
w_aoﬁmm to be in evidence by both the parties and the trial court. The exhibit
is unquestionably relevant and competent evidence, and it beeame a part of
the record before the courts helow.

78ee p. 94 of The 4th National Convention of the Workers (Communist)
Party of America. Held in Chieago, I1l, August 21-30, 1925. Published by the
Daily Worker Publishing Co., 1113 W. Washington Blvd., Chicago, Ill. =The
publisher’s notice inside the back cover stated that this pamphlet was ¢abso-
lutely indispensable to any member of the party’’. The pamphlet, which
was the official report of the convention, was sold and cireulated by the Party
in Los Angeles in 1025. Petitioner disclaimed familiarity with the literature
of this convention, but testified that he had attended the convention. He
also testified he was in agreement with the genmeral program and principles
of the Workers (Communist) Party,

8 Ibid. p. 107. This was part of a resolution, adopted wnanimously by the
Party Convention, relating to ‘‘Party Policies for Trade Union Work®’,

9 Statutes, Theses and Conditions of Admission to the Communist Inter-
national [see note 6, supra], p. 19.

10 Ibid. p. 28,

11A B C of Qwsnn:ims.__ p. 69. This was written by N, Bucharin & E.
Preobraschensky, in 1919, translated into English in June, 1921, and published
between 1920 and 1924 by the Lyceum-Literature Department, Workers Party
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munist Party organizations, of which petitioner was a member,
diligently ecirculated printed matter which advocated the over-
throw of the (Government of the United States by force and vio-
lence, and that petitioner aided in that cireulation and advocacy.
From the beginning, and during all times relevant to this in-
quiry, there is evidence that the Communist Party organizations
advocated the overthrow of capitalistic governments by revo-
lution to be accomplished, if need be, by force of arms. We
need not stop to consider the much discussed question whether
this meant more than that foree was to be used if established
governments should be so misguided as to refuse to make them-
selves over into proletarian dictatorships by amendment of their
governmental structures, or should have the effrontery to defend
themselves from lawless or subversive attacks. For in any case
the end contemplated was the overthrow of government, and the
measures advocated were force and violence.

The fountain head of Communist principles, the Communist
Manifesto, published by Marx and Engels in 1848, had openly
proclaimed that Communist ends could be attained “‘only by
the foreible overthrow of all existing social conditions’. After
1920 these teachings were revived and restated in Party publi-
cations which, in the period we are now considering, were used
in the Communist educational program that petitioner was direet-
ing. They recognized that ‘‘the proletarian revolution is impos-
sible without the violent destruction of the bourgeois govern-
mental machine and the putting of a new one in its place’’;
that ““the dictatorship of the proletariat cannot be the result of
the ﬁmwam?_ development of bourgeois society and democracy; it
can be the result only of the destruction of the bourgeois army
and State machine, the hourgeois administrative apparatus and
the whole bourgeois political system’”; that ‘‘the dictatorship of the
proletariat is born not of the bourgeois state of things, but of its
destruction after the overthrow of the bourgeoisie, of the expro-
priation of landed proprietors and eapitalists, of the socialization
of the essential instruments and means of production, of the de-

of America, 799 Broadway, New York City, There was evidence that this
pamphlet was a basic work of Party study classes in 1924 and 1925; that it
was expressly designed for such purposes, was officially cireulated by the
Party, and was still advertised by the Workers Library Publishers in 1928
Petitioner testified that he had read the work and was familiar with it,
although he said that the authors had later been expelled from the Russian
Communist Party.
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velopment of the proletarian revolution through violence. The
dictatorship of the proletariat is the revolutionary power resting
on violence against the hourgeoisie.’’12

Petitioner testified that at the time of his maturalization he
subseribed to the philosophy and principles of socialism as mani-
fested in the writings of Lenin. The State and Revolution, by
Lenin, with which petitioner was familiar, and which was cir-
culated by the Literature Department of the Communist Party in
1924 and 1925 and used by Communist Party classes, declared:
““The necessity of systematically fostering among the masses this
and only this point of view about violent revolution lies at the
root of the whole of Marx’s and Engels’ teaching, and it is just
the neglect of such propaganda and agitation both by the present
predominant Soecial-Chauvinists and the Kautskian schools that
brings their betrayal of it into prominent relief.””® And in order
that there might be no misunderstanding of the term ““revolution’’,
Engels’ definition of revolution was revived and restated as follows :
““Revolution is an act in which part of the population forces its
will on the other parts by means of rifles, bayonets, cannon, i.e.,
by most authoritative means. And the conquering party is in-
evitably forced to maintain its supremacy by means of that fear
which its arms inspire in the reactionaries.’”* ¢‘That which be-
fore the vietory of the proletariat seems but a theoretical differ-
ence of opinion on the question of ‘democracy’, becomes inevitably
on the morrow of the victory, a question which ean only be decided
by force of arms.’”®® ‘‘The working class cannot achieve vietory
over the bourgeois by means of the general strike alone, and by the
policy of folded arms. The proletariat must resort to an armed
uprising.””® ““To say that the revolution can be achieved with-
out civil war is to say that a ‘peaceful’ revolution is possible.
-+ . Marx was a believer in civil war—that is, the armed struggle

12 The Theory and Practice of Leninism, by Stalin . 33, 32 -31.
Published for the Workers Party of America wuuw the U.w:wwﬁcwws. w.am%mwm-
ing Co., Chieago, TIl. This pamphlet was used in Communist Party classes
in 1924 and 1925, and was circulated by the Literature Department of the
OoEmsEzwﬂ Party and sold in Party bookshops. Five thousand copies were
published between January 15 and August 1, 1925,

18P. 16, new edition, April, 1924. Published for the Workers Party of
Ameriea by The Daily Worker Publishing Co., Chicago, Il

11 Ibid., p. 44.

15 Statutes, Theses and Conditions of Admission to the Communist Inter-
national [see note 6, supra], p. 15.

18 Ihid., p. 36.
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of the proletariat against the bourgeoisie. . . . The teachers of
Socialism took the revolution very seriously. It was clear to
them that the proletariat could not convert the bourgeoisie, and
that the workers would have to impose their will upon their
enemies through a war carried on by guns and bayonets.’’*

The Party teachings in this and other publications were that
revolution by force of arms was a universal prineciple and conse-
quently one which embraced the United States, and obviously was
intended to do so when taught in Communist classes in the United
States. Communist publications in evidence were at pains to point
out that ““Marx’s limitation with regard to the ‘econtinent’
has furnished the opportunists and mensheviks of every country
with a pretext for asserting that Marx admitted the possibility of
a peaceful transformation of bourgeois democracy into proletariat
democracy, at least [in] some countries (England and Ameriea).
. . . But now the situation in these countries is radically dif-
ferent. Imperialism has reached its apogee there, and there mili-
tarism and bureaucracy are sovereign. In consequence Marx's
restrietion no longer applies.’’8

In order to determine whether petitioner’s behavior established
his attachment to the principles of the Constitution, we are en-
titled to consider the political system which his Party proposed
to establish and toward which his own efforts in promoting the
Communist cause were directed. About this there is and can be
no serious dispute. Under the new system existing constitutional
principles were to be abandoned. In the new government to be
established by the Communists, the freedoms guaranteed by the
Bill of Rights were to be ended. ‘‘. . . There can be no talk
of ‘freedom’ for everybody. The dictatorship of the proletariat is
incompatible with the freedom of the bourgeoisie. The dictator-
ship is, in fact, necessary to deprive the bourgeoisie of their
freedom, to chain them hand and foot in order to make it abso-
Tutely impossible for them to fight the revolutionary proletariat.’’*®
There was to be ‘‘immediate and unconditional confiscation of
the estates of the landowners and big landlords’’ and ‘‘no propa-
ganda can be admitted in the ranks of the Communist parties in

17T A B C of Communism [see note 12, supra], pp. 108-10.
18 The Theory and Practice of Leninism, by Stalin [see note 12, supra], p.
32. To the same effect see The State and Revolution, by Lenin [note 13,

supra], p. 26.
19 A B C of Communism [see note 11, supra], pp. 65-66.
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favor of an indemnity to be paid to the owners of large estates
for their expropriation.’’?® The new state was not to include
“‘representatives of the former ruling classes’?! “The dietator-
ship of the proletariat cannot be a ‘complete democracy, a democ-
racy for all, for rich and poor alike; it has to be a State that is
democratic, but only for the proletariat and the propertyless, a
State that is dictatorial, but only against the bourgeoisie.” . . .
Under the dictatorship of the proletariat, democracy is proletarian:
it is democracy for the exploited majority, based on the limitation
of the rights of the exploiting minority and directed against this
minority, 22

The aims of the Communists could be achieved only by ‘‘the
annihilation of the entire bourgeois governmental apparatus, par-
liamentary, judieial, military, bureaucratic, administrative, muni-
cipal’’, and it was necessary for the Communists ‘‘to break and
destroy’’ the ‘‘apparatus’’.® The annihilation of the existing
political structure was deemed as necessary in the United States
as elsewhere.®* TIf elected to public office the Communist was di-
rected to ‘‘facilitate this task of destruetion’’ of the existing
“‘apparatus”’, since the ‘‘bourgeois State organizations’’ were to
be utilized only ‘‘with the object of destroying them.’’25

It is unnecessary to give further examples of the teachings of
Communist Party organizations with which the documentary evi-
dence is shot through and through. Appended to this opinion
are excerpts from two exhibits. These have been chosen, not be-
cause they prove more than others but only because they express
in short form ideas which permeate all. The evidence, as a whole,
and the exhibits which we have especially mentioned, show a basis
for finding in the Party teachings, during the period in question,
an unqualified hostility to the most fundamental and universally
recognized principles of the Constitution. On the argument we
were admonished that petitioner favored change in our form

20 Statutes, Theses and Conditions of Admission to the Communist Inter-
national [see note 6, supral, p. 82,

21 Ibid., p. 46.

22 The Theory and Practice of Leninism, by Stalin [see note 12, supra],
pp. 31-32,

23 Statutes, Theses and Conditions of Admission to the Communist Inter-
national [see note 6, supra], pp. 11, 44,
24 See note 18, supra,

25 Statutes, Theses, and Conditions of Admission to the Communist Inter-
national [see note G, supra], pp. 44, 45, 46.

Schneiderman vs. United States. 20

of government, which is itself a prineiple of the Constitution,
since the Constitution provides for its own mEmumear m.ﬁm Fmﬁ
in any case the Communist Party had greatly E.omummm its aims
in more recent years. It is true that the Constitution provides
for its own amendment by an orderly procedure but not through
the breakdown of our governmental system by lawless .moumﬁoﬂ
and by force. It can hardly satisfy the requirement ﬁ attach-
ment to the principles of the Constitution’ that one E.mﬁmowa
to the means for its destruction. And whether at some time Pm.ﬁmw
1927 the Party may have abandoned these doctrines is HBE.ﬁﬁ.SH.
Tt would be little short of preposterous to assert that vigorous
aid knowingly given by a pledged Party member in &mmma.mwmsﬂ_w
the Party teachings, to which reference has been Em.&ﬁ. is eom-
patible with attachment o the principles of the O.oum.&;ﬁscu. On
the record before us it would be difficult for a trial judge to con-
clude that petitioner was not well aware that he was a member of
and aiding a party which taught and advocated the o@anguoﬂ of
the Government of the United States by foree and violence. It
would be difficult also to find as a fact that petitioner behaved as a
man attached to the principles of the Constitution. The trial
judge found that he did not. And the same w&mmuom would seem
to furnish plain enough support for the trial judge’s mﬁ.ﬁ_ﬂ. find-
ing that petitioner did not behave as a man attached ‘‘to the good
order and happiness’’ of the United States. o
Petitioner’s pledge of adherence to Communist Party EES.E%
and tacties, and his membership in the Communist organizations,
were neither passive nor indolent. His testimony mw.oﬂm &ow& that
during the erucial years he was a young man of vigorous Eﬁm,:.moﬁ
and strong convictions. He spent his time actively arranging
for the dissemination of a gospel of which he never has asserted
either ignorance or disbelief. His wide acquaintance with Party
literature, and his zealous promotion of Party interests for many
years, preclude the supposition that he did not know the character
of its teachings and did not aid in their advocacy. ewm% are per-
suasive that he was without attachment to the constifutional ﬁﬁm-
ciples which those teachings aimed to destroy. Yet the Ooﬁ..ﬁm
opinion seems to tell us that the trier of fact must not examine
petitioner’s gospel to find out what kind of man he s‘mw._.:. m,..mm.
what his gospel was; that the trier of fact could uw_.. impute
to petitioner any genuine attachment to the doetrines of these



21 Schneiderman vs. United States.

organizations whose teachings he so assiduously spread. It might
as well be said that it is impossible to infer that a man is attached
to the prineiples of a religious movement from the fact that he
conduets its prayer meetings, or, to take a more sinister example,
that it could not be inferred that a man is a Nazi and conse-
quently not attached to constitutional prineiples who, for more
than five years, had diligently cireulated the doctrines of Mein
Kampf. :

In neither case of course is the inference inevitable. It is pos-
sible, though not probable or normal, for one to be attached to
principles diametrically opposed to those, to the dissemination of
which he has given his life’s best effort. But it is a normal and
sensible inference which the trier of fact is free to make that his
attachment is to those prineciples rather than to constitutional prin-
ciples with which they are at war. A man can be known by the
ideas he spreads as well as by the company he keeps, And when
one does not challenge the proof that he has given his life to
spreading a partieular class of well-defined ideas, it is convincing
evidence that his attachment is fo them rather than their opposites.
In this case it is convineing evidence that petitioner, at the time
of his naturalization, was not entitled to the citizenship he pro-
cured because he was not attached to the principles of the Con-
stitution of the United States and because he was not well dis-
posed to the good order and happiness of the same.

Mr. Justice RopErTs and Mr. Justice FRANKFURTER join in this
dissent. !
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APPENDIX,

Excerpts from Exhibit 26—STtaTuTEs, TEESES AND CONDITIONS
orF ADMISSION To THE COoMMUNIST INTERNATIONAL [see note 6,
supra) :

‘“The Communist International makes its aim to put up ar
armed struggle for the overthrow of the International bourgeoisit
and to create an International Soviet Republic as a transitior
stage to the complete abolition of the State. The Communis
International considers the dictatorship of the proletariat as ths
only means for the liberation of humanity from the horrors o
capitalism. The Communist International considers the Sovie
form of government as the historically evolved form of this dicta
torship of the proletariat.”” (p. 4)

“Under the circumstances which have been created in th
whole world, and especially in the most advanced, most powerful
most enlightened and freest capitalist countries by militarist im
perialism—oppression of colonies and weaker nations, the uni
versal imperialist slanghter, the ‘peace’ of Versailles—to admi
the idea of a voluntary submission of the capitalists to the wil
of the majority of the exploited, of a peaceful, reformist passag
to Socialism, is not only to give proof of an extreme petty bour
geois stupidity, but it is a direct deception of the workmen,
disguisal of capitalist wage-slavery, a concealment of the trutk
This truth is that the bourgeoisie, the most enlightened mum.mmaﬁ
cratic portion of the bourgeoisie, is even now not stopping a
deceit and crime, at the slaughter of millions of workmen an
peasants, in order to retain the right of private ownership ove
the means of production. Only a violent defeat 'om.\nwa bout
geoisie, the confiscation of its property, the WEEEESOH_. of th
entire bourgeois governmental apparatus, wm.z‘umBmﬁmn%_ judicia
military, bureaucratie, administrative, municipal, ete., even th
individual exile or internment of the most stubborn and dangerot
exploiters, the establishment of a strict control over them fc
the repression of all inevitable attempts at resistance and restor:
tion of ecapitalist slavery—only suech measures will be able t
guarantee the complete submission of the whole class of e

. ._u 1 HH. .
Emw%wwn irmwr _umvmonm the victory of the proletariat seems but
theoretical difference of opinion on the question of ‘democracy
beeomes inevitably on the morrow of the vietory, a question whie
can only be decided by force of arms.”” (p. 15) . .

“Toor all countries, even for most free ‘legal’ and ‘peacefu
ones in the sense of a lesser acuteness in the class struggle, tk
period has arrived, when it has become m@m&im_% necessary fc
every Communist party to join mwmﬁmamﬁ_am_q“wmﬂmau and w
lawful worlk, lawful and unlawful organization. (p. Hmu.

““It is cspecially necessary to carry on aummﬁm& work in tl
army, nsvy, and police, as, after the imperialist slaughter, a
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the governments in the world are becoming afraid of the national
armies, open to all peasants and workingmen, and they are setting
up in secret all kinds of select military organizations reeruited
from the bourgeoisie and especially provided with improved tech-
nieal equipment.”’ (p. 19)

_:H__.um class struggle in almost every country of Europe and
America is entering the phase of ecivil war. Under such condi-
tions the Communists ean have no confidence in bourgeois laws.
They should create everywhere a parallel illegal apparatus, which
at the decisive moment should do its duty by the party, and in
every way possible assist the revolution, In every country where,
In consequence of martial law or of other exceptional laws, the
Communists are unable to carry on their work lawfully, a com-
w_am%mmwu of lawful and unlawful work is absolutely necessary,’’

p.

‘A persistent and systematic propaganda and agitation is
necessary in the army, where Communist groups should be
formed in every military organization. ‘Wherever, owing to re-
pressive legislation, agitation hecomes impossible, it is necessary
to carry ow.msnw agitation illegally. But refusal to earry on or
participate in such work should be considered equal to treason
to the revolutionary cause, and incompatible with affliation with
the Third International.”” (p. 28)

‘‘Hach party desirous of affiliating with the Communist In-
ternational should be obliged to render every possible assistance
to the Soviet Republics in their struggle against all eounter-
revolutionary foreces. The Communist parties should carry on
a precise and definite propaganda to induece the workers to refuse
to transport any kind of military equipment intended for fizhting
against the Soviet Republies, and should also by legal or illegal
means carry on a propaganda amongst the troops sent against the
workers’ republics, ete.”” (p. 30)

“The world proletariat is eonfronted with decisive battles, We
are living in an epoch of civil war. The eritical hour has struck.
In almost all countries where there is a labor movement of any
importance the working eclass, arms in hand, stands in the midst
of fierece and decisive battles. Now more than ever is the working
elass in need of a strong organization. Without losing an hour
of invalnable time, the working class must keep on indefatigably
preparing for the impending deecisive struggle.”” (p. 33)

““Until the time when the power of government will have been
finally eonguered by the proletariat, until the time when the
proletarian rule will have been firmly established beyond the pos-
sibility of a bourgeois restoration, the Communist Party will have
in its organized ranks only a minority of the workers. Up to
the time when the power will have been seized by it, and during
the transition period, the Communist Party may, under favorable
conditions, exercise undisputed moral and political influence on
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all the proletarian and semi-proletarian classes of the population;
but it will not be able to unite them within its ranks. Only when
the dictatorship of the workers has deprived the bourgeoisie of
such powerful weapons as the press, the school, parliament, the
chureh, the government apparatus, ete.; only when the final over-
throw of the capitalist order will have become an evident fact—
only then will all or almost all the workers enter the ranks of the
Communist Party.”” (pp. 83-34)

‘‘“The working class cannot achieve the victory over the bour-
geoisie by means of the general strike alone, and by the policy of
folded arms. The proletariat must resort to an armed uprising.”’
(p. 36)

““ As soon as Communism comes to light, it must begin to elueci-
date the character of the present epoch (the culminations of cap-
italism, imperialistic self-negation and self-destruction, uninter-
rupted growth of civil war, ete.). Political relationships and
political groupings may be different in different countries, but
the essence of the matter is everywhere the same: we must start
with the direet preparation for a proletarian uprising, politically
and technically, for the destruction of the bourgeoisie and for the
creation of the new proletarian state.

“‘Parliament at present can in no way serve as the arena of a
struggle for reform, for improving the lot of the working people,
as it has at certain periods of the preceding epoch. The centre
of gravity of political life at present has been completely and
finally transferred beyond the limits of parliament. On the
other hand, owing not only to its relationship to the working
masses, but also to the complicated mutual relations within the
various groups of the bourgeois itself, the bourgeoisie is forced
to have some of its policies in one way or another passed through
parliament, where the various cliques haggle for power, exhibit
their strong sides and betray their weak ones, get themselves
unmasked, ete., ete. Therefore it is the immediate historical
task of the working class to tear this apparatus out of the hands
of the ruling classes, to break and destroy it, and to ereate in
its place a new proletarian apparatus. At the same time, how-
ever, the revolutionary general staff of the working class is vitally
concerned in having its scouting parties in the parliamentary
institutions of the bourgeoisie, in order to facilitate this task
of destruction.”” (pp. 44-45)

““Parliamentarism cannot be a form of proletarian government
during the transition period between the dictatorship of the bour
geoisie and that of the proletariat. At the moment when the
accentuated class struggle turns into civil war, the proletariat mus!
inevitably form its State organization as a fighting organization
which eannot contain any of the representatives of the formex
ruling classes; all fictions of a ‘nafional will’ are harmful 1t
the proletariat at that time, and a parliamentary division of
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authority is needless and injurious to it; the only fo -
tarian dietatorship is a Republic of Soviets. 7 RO, prole
_ “‘The bourgeois parliaments, which constitute one of the most
Important apparatus of the State machinery of the bourgeoisie
cannot .vw won over by the proletariat any more than ean the
voﬁ.mmo._m order in general. The task of the proletariat consists
in blowing up the whole machinery of the bourgeoisie, in destroy-
ing it, and all the parliamentary institutions with it, whether
they be republican or constitutional-monarchical.”’ (pp. 45-46)

*“Consequently, Communism repudiates parliamentarism as the
EHE of the future; it renounces the same as a form of the class
dictatorship of the proletariat; it repudiates the possibility of
winning over the parliaments; its aim is to destroy parliamen-
tarism. Therefore it is only possible to speak of utilizing the
bourgeois State organizations with the object of destroying them.
e_m_o question can only and exclusively be discussed on such a
plane.

““All class struggle is a political struggle, because it is finally
a struggle for power. Any strike, when it spreads through the
whole country, is a menace to the bourgeois State, and thus ac-
quires a political character. To strive to overthrow the bour-
geoisie, and to destroy its State, means to earry on political war-
fare. To create one’s own class apparatus—for the bridling and
suppression of the resisting bourgeoisie, whatever such an ap-
paratus may be—means to gain political power.”” (p. 46)

““The mass struggle means a whole system of developing dem-
onstrations growing ever more acute in form, and logically lead-
ing to an uprising against the capitalist order of government. In
this warfare of the masses developing into a civil war, the guiding
party of the proletariat must, as a general rule, secure every and
all lawful positions, making them its auxiliaries in the revolu-
tionary work, and subordinating such positions to the plans of
the general campaign, that of the mass struggle.”” (p. 47)

““On the other hand, an acknowledgement of the value of par-
liamentary work in no wise leads to an absolute, in-all-and-any-
case acknowledgement of the necessity of conecrete elections and a
conecrete participation in parliamentary sessions. The matter de-
pends upon a series of specific conditions. Under certain circum-
stances it may beecome necessary to leave the parliament. The
Bolsheviks did so when they left the pre-parliament in order to
break it up, to weaken it, and to set up against it the Petrograd
Soviet, which was then prepared to head the uprising; they acted
in the same way in the Constituent Assembly on the day of its
dissolution, converting the Third Congress of Soviets into the
centre of political events. In other ecircumstances a-boycotting
of the elections may be necessary, and a direct, violent storming
of both the great bourgeois State apparatus and the parliamentary
bourgeois clique, or a participation in the elections with a boy-
cott of the parliament itself, ete.
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““In this way, while recognizing as a general rule the necessity
of participating in the election to the central parliament, and the
institutions of local self-government, as well as in the work in such
institutions, the Communist Party must decide the question con-
cretely, according to the specific conditions of the given moment.
Boycotting the elections or the parliament, or leaving the parlia-
ment, is permissible, chiefly when there is a possibility of an
immediate transition to an armed fight for power.” (p. 49)

““A Communist delegate, by decision of the Central Committee,
is bound to combine lawful work with unlawful work. In coun-
tries where the Communist delegate enjoys a certain inviolability,
this must be utilized by way of rendering assistance to illegal
organizations and for the propaganda of the party.”’ (p. 51)

““Wach Communist member [of the legislature] must remember
that he is not a ‘legislator’ who is bound to seek agreements
with the other legislators, but an agitator of the Party, detailed
into the enemy’s camp in order to carry out the orders of the
Party there. The Communist member is answerable not to the
wide mass of his constituents, but to his own Communist Party—
whether lawful or unlawful.”” (p. 52) )

“‘The propaganda of the right leaders of the Independents (Hil-
ferding, Kautsky, and others), proving the eompatibility of the
Soviet ‘system’ with the bourgeois Constituent Assembly, is either
a complete misunderstanding of the laws of development of a
proletarian revolution, or a conscious deceiving of the working
class. The Soviets are the dictatorship of the proletariat. The
Constituent "Assembly is the dictatorship of the bourgeoisie. Te
unite and reconcile the dictatorship of the working class with
that of the bourgeoisie is impossible.”” (p. 64)

< After the vietory of the proletariat in the towns, this clase
[the landed peasants or farmers] will inevitably oppose 1t by
all means, from sabotage to open armed counter-revolutionary re-
sistance. The revolutionary proletariat must, therefore, imme-
diately begin to prepare the necessary force for the disarmament
of every single man of this class, and ﬁomm.ﬂ.wﬁ. with the overthrow
of the capitalists in industry, the proletariat must deal a relent-
less, crushing blow to this elass. To that end it must arm the
rural proletariat and organize Soviets in the country, with nc
room for exploiters, and a preponderant Emow must be reserved
to the proleterians and the semi-proleterians.”’ (p. 80) )

“Phe revolutionary proletariat must proceed to an immediate
and unconditional confiscation of the estates of the landowners
and big landlords . . . No propaganda can be ‘mmB;Em in the
ranks of the Communist parties in favor of an indemnity to w.m_
paid to the owners of large estates for their expropriation.

(p. 82)
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u.woﬂ.ﬁm from Exhibit 8 —TeHE STATE AND RevoLuTioN, by
Lenin [see note 13, supra] :

““We have already said above and shall show more fully at a
later stage that the teaching of Marx and Engels regarding the
inevitability of a violent revolution refers to the capitalist State.
It eannot be replaced by the proletarian State (the dictatorship
of the proletariat) through mere ‘withering away’, but, in ae-
aoimbam with the general rule, can only be brought about by a
violent revolution. The hymn sung in its honor by Engels and
fully corresponding to the repeated declarations of Marx (see
the concluding passages of the Poverty of Philosophy and the
Communist Manifesto, with its proud and open declaration of
the inevitability of a violent revolution; also Marx’s Critieism of
the Gotha Program of 1875, in which, thirty years after, he merei-
lessly castigates its opportunist character)—this praise is by ne
means a mere ‘impulse’, a mere declamation, or a mere polemical
sally. The necessity of systematically fostering among the masses
this and only this point of view about violent revolution lies at the
root of the whole of Marx’s and Engels’ teaching, and it is just
the neglect of such propaganda and agitation both by the present
predominant Social-Chauvinists and the Kautskian schools that
brings their betrayal of it into prominent relief.

““The substitution of a proletarian for the capitalist State is
impossible without vielent revolution, while the abolition of the
proletarian State, that is, of all States, is only possible through
‘withering away.””’ (pp. 15-16)

““The State is a particular form of organization of force; it
is the organization of violence for the purpose of holding down
some class. What is the class which the proletariat must hold
down? It can only be, naturally, the exploiting class, i. e., the
bourgeoisie. The toilers need the State only to overcome the re-
sistance of the exploiters, and only the proletariat can guide this
suppression and bring it to fulfilment—the proletariat, the only
class revolutionary to the finish, the only eclass which can unite
all the toilers and the exploited in the struggle against the capi-
talist elass for its complete displacement from power.” (pp.
17-18)

““The doetrine of the class-war, as applied by Marx to the ques-
tion of the State and of the Soecialist revolution, leads inevitably
to the vecognition of the political supremacy of the proletariat,
of its dictatorship, i. e, of an authority shared with none else
and relying direetly upon the armed force of the masses. The
overthrow of the ecapitalist class is feasible only by the trans-
formation of the proletariat into the ruling class, able to ecrush
the inevitable and desperate resistance of the bourgeoisie, and to
organize, for the new settlement of economic order, all the toiling
and exploited masses.

R
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““The proletariat needs the State, the centralized organizatio:
of forece and violence, both for the purpose of guiding the grea
mass of the population—the peasaniry, the lower middle-class
the semi-proletariat—in the work of economic Socialist recon
struetion.”” (pp. 18-19)

““But, if the proletariat needs the State, as a particular forr
of organization of force against the capitalist class, the questio
almost spontaneously forces itself npon us: Is it thinkable the
such an organization can be created without a preliminary breal
ing up and destruction of the machinery of government create
for its own use by the capitalist elass? The Communist Manifest
leads us straight to this conclusion, and it is of this conclusio
that Marx wrote summing up the praectical results of the rew
lutionary experience gained between 1849 and 1851.”" (p. 19)

“Hence Marx excluded England, where a revolution, even
people’s revolution, conld be imagined and was then possible, witl
out the preliminary condition of the destruetion ‘of the availab.
ready machinery of the State’. L

“Today, in 1917, in the epoch of the first great imperialist wa
this distinetion of Marx’s becomes unreal, and England and Ame
ica, the greatest and last representatives of Anglo-Saxon ‘liberty
in the sense of the absence of militarism and bureaucracy, ha
today completely rolled down into the dirty, bloody morass !
military-bureaucratic institutions common to all KEurope, su
ordinating all else to themselves. Today, both in England ar
in America, the ‘preliminary condition of any real people’s rev
lution’ is the break-up, the shattering of the ‘available reac
machinery of the State’ (perfected in those countries betwe
1914 and 1917, up to the ‘European’ general imperialist stamn
ard).” (p. 26) o .

““But from this capitalist democracy—inevitably narrow, mﬁm.mﬁ
ily thrusting aside the poor, and therefore to its core, hypoeritic
and treacherous—progress does not march along a simple, smoo
and direct path to ‘greater and greater demoeracy’, as the Liber
professors and the lower middle class Opportunists would have
believe. No, progressive development—that is, towards OoEEﬁ
jsm—marches through the dietatorship of the proletariat; a
cannot do otherwise, for there is no one else who can break t
resistance of the exploiting capitalists, and no other way of don
it. :

¢ And the dictatorship of the proletariat—that is, the orgar
zation of the advance-guard of the oppressed as the ruling clas
for the purpose of crushing the oppressors—oeannot ‘Eomg
merely an expansion of democracy. Together with an immen

expansion of democracy—for the first time becoming demoerat
for the poor, democracy for the people, and not democracy fi
the rich folk—the dictatorship of the proletariat will produce
series of restrictions of liberty in the case of the oppressors, €
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ploiters, and capitalists. We must crush them in order to free
humanity from wage-slavery; their resistance must be broken by
force. It is clear that where there is suppression there must also
be violence, and there cannot be liberty or democracy.

‘“Engels expressed this splendidly in his letter to Bebel when
he said, as the reader will remember, that ‘the proletariat needs
the State, not in the interests of liberty, but for the purpose of
crushing its opponents; and, when one will be able to speak of
freedom, the State will have ceased to exist.’

‘“Democracy for the vast majorify of the nation, and the sup-
pression by force—that is, the exclusion from democracy—of the
exploiters and oppressors of the nation: this is the modification
of democracy which we shall see during the transition from Cap-
italism to Communism.”” (pp. 63-64)

““Again, during the transition from Capitalism to Communism,
suppression is still necessary; but in this case it is the suppres-
gion of the minority of exploiters by the majority of exploited.
A special instrument, a special machine for suppression—that is,
the ‘State’—is necessary, but this is now a transitional State, no
longer a State in the ordinary sense of the term. For the sup-
pression of the minority of exploiters by the majority of those
who were but yesterday wage slaves, is a matter comparatively
so easy, simple and natural that it will cost far less bloodshed
than the suppression of the risings of the slaves, serfs or wage
laborers, and will eost the human race far less.”” (pp. 64-65)

Mr. Justice JACKSON.

I do not participate in this decision. This case was instituted
in June of 1939 and tried in December of that year. In January
1940, T became Attorney General of the United States and sue-
ceeded to official responsibility for it. 309 U. 8. iii. This I have
considered a cause for disqualification, and I desire the reason to
be a matter of record.

2 e ol el sl s s T2




