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Excerpted from THE TRIAL OF JACK RUBY (A Classic Study of Courtroom
Strategies), by John Kaplan and Jon R, Waltz§éThe Macmillan
Compeny, NY, 1965.

Background of authors:

Kaplan: Prof, of Law at Stanford U, lpo\cialiling in eriminal
law and evidence, Graduated ﬁu-vq-d College and Law
School, where he was editor of Law Review; serwed as law
clerk %o Sup, Ct, Juatice Tom A rior to teach-
ing, most of professimal cmo% spent in Criminal Div,
of Dept. of Justice and as asst, U3'AEty. in San Frameisco.
In 1962 became Prof. of Law at Northwestern U, School of
Law in Chicago. Three years later, after year as visiting
Prof, of Law at U, of Calif,at Berkeley, joined faculty
at Stanford. 35 years old. il \

Walts: Graduate College of Wooster and e L %Sohool; editor
of dfale Law Journal, As member of tri ept. of law
firm ol Squire, Sanders & Dempsey in Clevelsnd, Ohio,
for 10 years was abtively engaged at both trial amd ap-
pellate levels im eivil and er 1 matters, uup.llz as ) .
counsel for defendant. Now Prof, of Law at Northwestern = -
U, School of Law and litigetion comsultant to large
Chicago law firm, 35 years old.| \

'I 1
P.103 ..e.. A}thougb. the prosecution made no petort whem referred to

by Joe ‘onahill as "persecutors,” they did retaliage against
Belli's and Tonahill's mispronouncing of Jim Bpwie's mame &s "Boy" by
referring to Melvin Belli as "Mr, Belly.” l \

In one way the disorder of the jury seleection was somewhat less
pronounced than that ofothe venue hearing. Although it had been ln%;
mented by reporters sent in to cover the trial/ and the 1oldpg of ¢
jury, the press corps seemed somewhat better behaved. heir interviews
with the defendant been stopped on the orders of Judge Brown, over
the protest of Joe Tonahill, who complained that Ruby "bad his comsti-
tutional right to free speeeh, and the number of reporters who charged
down the aisle to intervisw the partioipants 1&;1:. trial seemed small-
er. Only one subtle effect of the press coverage appeared undiminished
from the venue hearing: Just before the dendl%na of each morning and '
afternoon newspaper some disturbance even greater than usual would erupt.

p.112 ,.... While it cannot be definitely estgblished, it seems likely

that Melford's conduct had mot come as a complete surprise to
Judge Brown, The Dallas public-relations firm &hich had been hired to
assist in the distribution of Melford's material had requested am okay
from Sheriff Bill Decker before commencing hhejundertaking. The de-
sired clearance had been granted, \

Maurice Melford exerted a far more significant influence on the
gourse of the Ruby case than either Belll or fhe gemeral public rea-
lized, Educated at the University of Illinois School of Journalism,
he bad.besema. 8, public.relatipns aounsdl, end later natidndl director
of the Epllepsy s 00y Mok SH epilaptic hlmsedl, -he, Hes, Aok
tho_l_:g:ﬁ owerfully committed bo "1 hdi‘ i:n:dufc; %oi: vfz"'p?i?;. 1
ing the mushimisundersfgod algsasm, |When the outlines of Me R did ¢
defensive atrﬁ%x{ :go?'a pudiﬂigy reveated during the second bail ‘hear.

L!_ﬁm Melford In,d{“flta;qo time in offer his assistance to the prasec

ﬂ“ﬁfﬁ-ii‘?fﬁ __;};_r,ﬂ& Belli would distort the role of Ruby's possi’
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epileptic condition, Melford had provided Henry Wade with the names of
a number of respected neurclogical experts who could be expected to
dispute not only the Towler-Gibbs diagnosis but also its very founda-
tion, the Gibbs theory of the psychomotor epilepxy variant, Three of
the experts suggested to Wade by Medford were called as prosecution
witnesses at the Jack Ruby trial, They were Dr, A, Ear] Walker of
Johns Hopkins University, Dr. FPrancis M, Forater of the University of
Wisconsin and Dr, Roland Mackay of Northwestern University,

Although Maurice Meliford had returned to Chicago,after his or-
ganization's abortive effort to educate the news media concerning
epilepsy, he did not remain away long., He flew kikak back:to Dallas
in the company of Dr, Roland Mackay and stayed there onspicuously
until the jury's verdict had been anmoumced, Much orI:Eniatmt Dis-
trict Attorney William Alexander's subsequent effectivehess with the
medical witnesses who testified for and against Jack Ruby was directly
attributable to the counseling of Melford and the three doctors recom-
mended by him, ' i j"r\

pp.lll;/ﬂonrz Wade and his assistants looked ahead with oqmm-:.q{ to
the trial which was %o begin the mext day. Not only did the -
prosecution have a iur;y which suited 1t perfectly, but it was fully .
zupmd to cope with surprise witnessed the doronro might attempt -
o produce, The erime itself had been the most publie'in history and .
the investigation that had followed had been perhaps more tho h
than any before in our nation, with efforts of the Dallas police being
supplemented by the vast investigatory resources of the FBI as well as
ssveral other federal investigative agencies, FBI agents had inter-
viewed every person to whom Ruby had talked between the 'assassination
of the President and the shooting of Oswald, and they not only ques-
tioned friends from Rubz'- Eouth but had followed his entire life
hastory, They had audited Buby's books, bank accuunts tax returns;
they had investigated his employees and busineass assoclates, and exam.
ined the telephone-company records of not on:l.{ Buby's and his family's
calls but of all those who had received a call from Ruby or his family.
And they had checked out an emermous number of reports and rumors tha
came to them from a wide variety of sources e
Moreover, although local law enforcement officers gemerally com.
plain that cooperstion with the FBI is a one-way street . that! they
glve great smounts of information to the FBI and receive little in
return - in this case the PBI made a great deal of information'availd
able to the prosecution, (Though mot, the prosecutors contended, as
much as they were emntitled to, comsidering the cooperation showm the
FBI by the as authorities,) In the officers of the United States
Attorney, Barefoot Ssunders, Assistant District Attorney Frank Watts
was permitted to imspeect szome four thousand pages of FBI interviews,
and while he was not permitted to take these orts from the U,S,
Attorney's office, he did digest them imnto a 350-page book. This book,
which lay on the prosecutim counsel table during the emtire trial,
contained statmments by slmost all of those called as witmesses - for
the defense as well as the proa::gtibn. It hag‘:e;: 1:u1$%9 b{p& 2
locating prosecutlon witnessea and, evem more lmportank, would be use
againj‘ﬁdpﬁgim to contradist, 'ﬂsfpé}n. ;r?t;;g-_;ﬁ;', with statements that
they had made to the FBI in the days shortly after the shooting of
Osiqadd, A~/ IUNATINT BXOi@s 0 " irpult
1 The pmiccu'tioh“fel‘lf”it elf well armed in the medical phadgg; of
i"#hi’.‘\‘\‘lﬁ,.' 8! Fulﬁ—q purely factual ones., At first they had cem-
r;pj.ab.,hog! thiﬁ,&g_oﬁ‘gb' X Towler's report was completed, the district
ot ) | e i Rces R i \
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attorney's office had not been able to obtain the copies of the actual
electroencephalographic tracings. During this period they had been
concerned, though not too worried, If it turned out that the tracings
conclusively supported Dr, Towler's view that Euby was afflicted with
paychomotor epilepsy, they would be foreed to fight on the scle ground
that Hubz had not in faet suffered an epileptic attack at the time of
the shooting. Although they were prepared to do this, they could hardly
feel comfortable with only one string in their bow, Lventually their
insistent demands that the judge make the actual tracimgs available to
them produced results. Judge Brown agreed to have a Texas atate trooper
pick them up from Dr, Towler in Galveston, Immediately after receiving
the two shoeboxes which contained the results of 's electroencephalo-
graphic examination, the prosecutors made copies of the wavy tracings
and sent them for examination to several of the natiom's most prominent
specialists in epilepsy. Jim Zimmermann, a.thirty-one-year-old former
0ffice of Strategic Intelligence agent and an assistant distrlct attorney
for two and a half years, took one set of sopies to Houston, New York
and Baltimore, while Bill Alexander departed for Chicago amnd Madison,
Wiseonsin, with smother, Just to make sure that the defense staff would
not find out what was goipg on, He Wade allowed rumors to be spread
that he had been diun&isriod with Alexander's work at the change.of-
venue hearing and was keeping him out of the wgy of the énry during
part of the voir dire, When Alexander and Zimmermann returned to Dallas,
they found that every one of the medical experts they had contacted had
agreed, after examining the EEG tracings, to testify for the prosecution,
Except for a nagging feeling that the paychomotor-epllepsy defense
was so simple and so wrong that 1t must be a cover-up for some brilliant
stroke by Belli - a feeling which lasted until the very emd of the case
; the prosecutors sat back confidently awaitinmg the beginning of the
rial, ‘

P+117 seves On the obvious gruund that it eame too late, Judge Brown
denied the motion for the separate trial om the issus of Ruby's
present insanity and instead at the end of the trialinstructed the jury
that it might find Ruby presently so insane as to have beenm unable %o
cooperate in his defense. : :
sesss Here again, though the defense would have been entitled to
a separate é“"’ trial on the issue of Ruby's insentiy at the time of
the crime, their motion was clearly too late, The jury had already been.
picked after a lengthy voir dire on issues, imcluding opposition to '
capital punistment and The presence of a fixed belief as to whether
Ruby had shot Oswald, which were completely irrelevant to the question
of y's insantiy. If the demand for a separate trial on insanity
were granted, & new gury would have bo be picked, while the ] already
selected would have to be sent home to be salled back only if the in-
sanity trial resulted in rejection of the defendant's elaim, The court
was not obligated to allow this disruption whem the motion could as
easily have been filed before any jury was impanmeled.

pp.128/3111 Alexander's next uitnen,- T. B, Loonardf a lieutenant in
9 the Burglary . Theft Bureaun of the Dallas Folice Department,

sontizned the. Rracessio of prabiminary yidence, At sbout” 11230 ‘that
Friday night, he testified, Distr :Aﬁ%w ; de’ we's having' @’ press
conra;oncg in the police » ggfn l&g"i:%bg r:':lii”“fﬁo ’ﬁ‘iﬁi wa.

erowded F&ﬂ@lﬁﬁ@ é (Was (ofi8] #f great sonfusion as reporters milled
about; se stories, Iﬂ&by wes there with a notebook im ofig 'bar

7#Ad & pensil in tha ather, Someone ealled to nmé askéng him what he

the sandwiches:

' pﬂ,?g | and ‘he. "Ib h
Ti_tal_;‘ je)téﬁjg_igf{_‘ﬂ};ﬁmd e S Wl EXLLn2 o
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) o —mwsv wss puu aga pencil, he said, "I'm a reporter to-
night." A short while later Yswald had been brought in amd Leonard

had not noticed Ruby after this time,

(Note: Lt. Leonard was mot a witness before the Commission,
While my recollection may be in error, I have no recol-
lection of an exhibit of Jaeck Ruby's notebook in which
there were any motdaions applicable to this testimony.)

p.134/ ..... Tgen while Bill Alexander scrupulously avol ded any ques-
5 tions which might be thought leading, Leavelle told his story:

A: Well, there was a man came from the crowd of reporters and photogra-
phers and police offigers too, I assume, and up to in f®» nt of my-
selfyp Mr, Oswald and “r, Graves,

Q: DNow what, if anything, first attracted your attention to this man?

A: When he first dashed from the crowd, I saw that he had a pistol in
his right hand, and he was raising it up in preparation to shoot.

Q: Will you séand up and demonstrate to the jury the manmer inm which
he raised his hand? '

A; It came up from his side when I first saw it, like this,

Q: All, right, Apnd after that pistol came up into your view, what, if

anything, did zun do?

A: I reached %o trgx-o catech the man by the shoulder, and did succeed
in catehing him by his left shoulder,

Q: All right, DNow, would you estimate for us how many steps the man
took after you first saw the gun in his hand?

A: To me it appeared that he took two quick steps,

¢ And at the end of these two quiek steps, what are the facts as to

whether or not he fired the gun?

A: Yes, sir; that is correct. He did,

Q: And what, if anything, did Lee Harvey Oswald do or say when the

gun was fired? j
A: He grunted and hollered and said "oh™ and slumped to the floor.

Note: This testimony is either wrong or false, Compare it
with famous Jack Beers'! pilcture on back cover and in
Report, : ! _
And why should ILeavelle have taken Oswald back
into the jail office to work on him simce he 1s mot a
doet or? There was a police ear waiting and they eould
have had Oswald at the hospital by the time the ambulance
got there. " 2 '

Ig the shoot bappened at 11:21, there was a full
10-minute delay (p.188) before the call for the ambulance,
was made at 11:31, The trip to the hospital took less
than |} minutes (p,188).)

p.143 After a short while on the jail floor, Ruby had been hustled
into the elevator and up to the fifth floor to the upstairs
ail office, He Wade asked, "What, if anything, did Ruby say at
hat time?" and ag the defense attorneys objected, but on the dis-
trict attorney's sssurance that "this is a matter of a few minutes,
Judge Brown overruled the objections and held the testimom adminsigle.

. fAzcher then related that he had said to Ruby, 'Jack, I think
you kilied him," and that ?gg%gp;’f plied, . E;Z'nda'gu“i ot hi
three times,” The distriet atto ﬁa@?ﬁuﬁ%ﬁ" i':l" ‘s&‘agtﬁe"}iiﬁeﬁ*!;s;gmi-
natlioen’ ap d ‘paswed thy  Witnese i”.:‘ﬁiq?s:&ﬂﬁﬂﬁ:hlli. ¥ it

T/ Libs
ﬁl"‘jllé!é--"' s «++ Henry Wade had wanted very much to introduce two pleces
c R

3_Jlr[j116§§§p i? ﬁ?ﬂ by the police - one a copy of a radio talk
= L S | S | | Y |
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on "heroism" found in Ruby's car and the other the Western Union re-
ceipt for a twenty-five-dollar money order found in his pocket - but
somehow these bits of evidence were misplaced by the Dallas police and
Wade was unable to find either one.

Pe267 ,eees it was Hubert Winston Smith . chancellor of the Law-

Science Academy of America and himself both a lawyer and a E&.
sician - who initiated the New York psychiatrist's entry into the Yy
case by recommending him to Belli,

p.31 Alemander then reached the prosecution's main hurdle in the
Ruby case.

I have seen enough to know that any time a jury is considering s murder
case, the first question they are gohg to ask is, "Should the
deceased have departed?” I know that, .

I am not going to defend Oswald to you. But I tell you
this, American justice is on trial,

erlcan justice had Oswald in its possession,

The Dallas Police Department had Oswald in its possesaion.

Oswald was entitled to the protection of the law, wuntil the
law chose no longer to protect him and to punish him,

Oswald was a living, breathing, American citizen, whatever
?e ?ay have done. He was entitled to be tried in a court of
ustice,

p.332 This was the time to convince the jury that any feelings of out-

rege against the defendant could just as effectively be expressed
by a lon% prison term as by the death penalty, especially since . regard-
less of their views on Ruby's legal insanity/- the Jurors could have no
doubt that the defendant was not a wholly normal person. With but a few
words Belll could have started the jury zhinking about an entirely dif.
ferent consideration which did not in fact oeccur to them, He might have
used a veraion of the argument with which the New York attorney James B,
Donovan, deBending the Russian spy known as Rudolf Ivanovich Abel, saved
his client from the death penalty. Dm ovan argued not that his olient
demerved anything hess than death, but that it was important to keep him
alive so that he might be of use to us. Similarly Belli might have
pointed out that if the jurors caused the executim of Jack Buhg, tho;
would be sealing his lips just as effectively as he had sealed Oswaldls.
Belli, while maintaining that, in faect, there were nmo sinister reasons
for Ruby's violent act, could at the ssme time have pointed out that
history takes many strange turns and that there might come a time in the
future when a living Jack Ruby - able, perhaps, to refute rumor and gos-
8ip - might be of value to the nation,

This 1s not to say that this argument would inevitably have won
the over, although interestingly enough Donovan's argument . save
the man's life because he may be useful to us later . was not only sue-
cessfull but eorrect. Abel, sentenedd to thirty years in prison instead
of death, was subsequently exchanged for an Americam prisoner held o by
the Russians, U-2 pilot Gary Powers,
p.3L0 mps s A srowd of rep tqmumq::omglgd‘.nﬂvinnmn,‘i.f.& who, .83 he

maelf %afer recounted , £he, seene, . said that Ruby, had baen, rall-
roaded, . . . that the }u'grgg ?i ?51'2.5";_ B;'_ﬁfi gr eity o.t‘yshme 'tgﬁniggr.
moigmﬁ i “Q}?ﬁ_ﬁgﬁg’ijﬁ_ﬁteﬁn’ﬁ’&t&p‘ Hows of court and city, yet [, stand
by 7 one of them, Amerlecan justice had been raped - outraged w.:and,
Wﬂ \Inah@lﬁ;» in tgars; § was 1ts spokesman there." Belli also :Lns?sted
LM{J}:" had i t.\spoken put of pure anger but in great part because ‘there
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was a large collection of foreign newsmen there and he considered it
his patriotic duty to make sure they understood that American justice
was not always what they had seem in Dellas,

pp.3h&/8hortly after the departure of Percy Foreman, Dr, Hubert Wimston
Smith, the attorneyiand physicisn who had acted as Melvin Belli's
medical adviser from the begimning of the Ruby case, took over as hhief
counsel, Instead of the usual short retainer agreement, Ruby and Dr,
Smith aigned a most unusual, if not unprecedented, six-page comntract,
After pointing out that the Ruby case posed "a supreme challemge tn the
field of 'The Proofs of Science and the Solence of Proof! to which Dr,
Hobert Winston Smith has devoted his life, individually . . . and
through the Law-Sclence Academy of America, a nonprofit, charitable
organization made up of more than 800 leading trial lawyers, judges,
physiclans and scientific specialists which Dr, Smith leads as Chancel-
lor," the agreement set forth its signatorbs' undertaking te discover
and make known "the complete and additional true facts," Dr, Smith
agreed to conduct "an exhaustive drag.net medicp-legal and sciemtific
analysis of the Ruby case from cellar to garret” - all without fee,

Dr, Smith also agreed tha&t "there shall be no disparagement of
Dallas, which is the home of Dr, Smith's mother and sister," and no
public eriticism of courts or juries, nor of prior counsel,” Jack
Ruby aﬁrecd that, upon any retrial, if Dr, Smith "deem 1t wise,” he would
"take the stamd and waive his privilego ainst solr-inorhaimtion and
his rights of secrecy under the Attorney-Client Privilege. Im addition
to Dr., Smith, the agreement was signed by Joe H, Tonahill, Phil Burleson,
Jack Ruby and Jack's sister, Mrs, Eva Grant, i

On April 27, 1964, Dr, Smith filed in Judge Broun's court a
motlon requesting that the defendant be hospltalized immediately and
that an inguiry into his present sanlty be conducted, In this motion
Dr, Smith also requested that Ruby BExRERM be permitted to undergo
hypnosis and the administration of sodium pentothal, the sow-called
"truth serum,” in the hope that significant information buried deep in
his subconscious might be uncovered. This sort of testing had been
"neglected” prior to Rupy's trial, said Dr, Smith, "through no fault
of Defendant's counsel,

pp.345/ In view of his "unexpected diswovery" that the defendant was

6 presently JP8ychotic, Dr, West had abandoned any effort ob

means of "special exemim tion" to probe Ruby's mental statas

at the time of Lee Harvey Oswald®s slaying. The psychiatrist's report
concluded with an urgent recommendation that Ruby be hospitalized imme.
diately, He termed him "actively suilcidal" and urged that appropriate
precautions, 1gclud1ng khzx olose observation, be undertaken. is
prognosis was fair, if proper treatment is promptly instituted,"™ Al-
though it suggested the possibllity of organic brain damags, Dr. West's
report imcluded no reference to paychomotor variant epilepsy or, for
that matter, eplsodic dyscontrol.

Dr, West was mot bhe only psychiatrist to comment on Fuby's
mental condition. Within a few days of West's examination two other
psychiatrists, both appointedeoby Judge Brown, had turned im.thelr; pe-
portsnDry Robert L., Stubblefield, whoohad testified:for “ProSetl-
tion at the trial, interﬁomdwrﬂmmwﬂ.cwm mdeseribed sthe::" depressive

and. . rends of “r, Buby! havior," He diagnosed Rubjy.aa.
belve uiﬁﬁﬁoiéwm' ' 11&@??@1;@ 4 "If this behavior patterm.per.
_sist ﬂ' ‘he said, "it will be necessary, in my opinion, for me to récom.
lllblﬁ‘ jyou ‘l‘«hg ossibility of a hearing to consider a trial by jn&? )
) (AT o&j \i S 2N " o
L#b'fqutbf ‘of W s sanity. VI CXURI0U:
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The report of the other psychiatrist, Dr, W, B, Beavers, was
similar to Dr. Stubblefield's, Dr, Beavers reported that Ruby was
actively hallucinating and that he was a suicidal risk. "uUf {his patient
were without criminal charges,” Dr, Beavers stated, "it is my opinbn
that he should have immediaste ppsychlatric hospitalization and elose
observation because of the possibility of a suleidal attempt.” Ruby
was, he said, "acutely mentally 111." Again no mention of psychomotor
variant epllepsy was made,

On Monday, April 28, Judge Brown denied the request that Fuby be
hospitalized but announced that he_would convene a full.saale sanity
trial "at the first suitable date,” Under Texas law the sole function
of the sanity trial would be to determine Ruby's sanity subsewuent to
his trial, exas law provides a jury trial for this purpose and speci-
fles furthar that if a defendant 1s found insane, his appeal will remain
in abeyance until elther he recovera hils sanity or his attorneys elect
to have the appeal heard regardless of his mental condition, The bhasie
gm'poae of such a sanity hearing is tisd up with the faet that in both
ngland and the United States an insane person may not be executed., This
rule was originally justified on the theory that the eondemned man's in-
sanity precludes his making his peace with God and preparing his soul
for the hereafter, Now, in our secular ages, the same rule is defended
on the ground that his insanity might prevent him from presenting a meri.
torious ground for setting aside his convietion, Since the courts are
open to him until the last moment, it 1s argned thet the state mumst allow
him svery possible opportunity to avoid execution of the death sentence
even when it means postponing the execution until he has recoveredp his
Suityl .

On the day following his granting of the defense's motion for a
sanity hsaring, Judge Brown denied the motions for a new trial - by now
there had been three of them: the original and two amended motions,
Once the new.trial motions were denied, the appeal counld proceed, amd on
thet same day the defense fomallz noted its inbtention to eal to the
Texas Court of Crimipal gppa'als a Auatina One week later Dr, Hubert
Winston Smith informed o Judge Brown that "economie necessi ties” compedled
him to withdraw fpom the Ruby ease, Dr, Smith asserted that he had been
advised that he would not be imeluded im the budget of the Universit'{
of Texas Law School for the coming year unless he halted his aectivitles
on behalf of Jask Ruby. :

While the Ruby Tamily amd 1ts attorney searched for yet another
chief counsel, Jack Ruby was being treated for mental illness in his
maximm.security eell in the Dallas County Janh. Dr, Stubblefield had
advised the judpe that Ruby's mental comdition "should yleld to treat.
ment," and the judge told newsmem, "I believe 1they're giving him happy
pills or something, Things so far indicate a samnity hearing." The dis-
trict Attorney's orrace did not dispute the belief that Ruby needed
medical treatment. It's my understanding, District Attorney Wade re-
marked, "that Ruby meeds some kind of treatment, He's beem under a
ltt-u!.::tﬁ sitting up there knowing he*s been sentenced to_the electrie
cheir, This "desth.house psychosis,” Wade added, was "not uncommon"
in persons awalti execution, .

On Sunday, June 7, while the search for a chief counsel continue
EarlPWarron, the Chief Justige {;‘o'r' isl;e ygipg%_ Stat;sl’mdfgh@;#%ﬁaﬁgh of
the Preésldent?s Commission on the Assassination of fresident Kennedy,

took Jaeck Ruby's testimony” “"Ehﬁkbﬁ‘lad cb‘uif? ‘g‘d%l’é;mﬂ'ﬁbi;s “émﬁgg‘
rambling a7t ines almosh unintelligible, laste ee hours &and.
minytes, - gﬁﬁ” Ve % “specyacle, Fuby dominated the hearing
roge ;mﬁri;lr: inguiring of the nomplussed Chief Mustice, "am I boripg
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P.350 oOn July 18, 196}, it fell to his (Glazton Fowler, then president
of Dallas County Criminal Bar Association) 1at to attend the

Eolygra h - lle detector - test that was given to Fuby im the Dallas

ounty “ail by two FBI agents, _Earl Ruby, Sol Dann and Fowler had
several times aﬁreed that Jack hﬁby should not take & 1ie detectcr test
and Em owler on & number of ocecasions had advised H s client
against submitténg to such an examination ., Fowler, however, had received
no advance notiee of the arrival of ths FBI agents, who were accompanied
by an assistant counsel to the Warrem Cormission.  Sheriff Bill Declor
telephoned him that the polygraph team had arrived at the Jall, and since
1t was a Saturday afternoon, Fowler felt it was too late to try to find
a Judge who might enjolm the test, Moreover, Jack Ruby was determined
to proceed. He told Fowler, who had rushed to the jail, "By God, I'm
golng %o take the test)" And he did, During a break im the questioning,
Fowler telephoned Eva Grant and told her whab was heppening. She in
turn telephoned attorney Sol Dann in Detroit, Dann then telephoned
Fowler, advised him that he was fired for not stopping the lie detector
test, and stated that he would file asseult and batterydcharges against
virtually everyone associated with the test, Fowler countered by ine
forming Sol Dann that kin he was fired,

P«353 Bellows was fully familiar with the Escobedo case; he had suc-

ceasfully represented a co-defendant™6f Escobedogwhose confession
was held inadmissible before Escobedo's own case reaghed the United
States Supreme Court, Bellows realized that although some of tho lang-
uage in the Escobedo opinion was helpful to Ruby sinece he clearly had
not been warneéd of his right to remain silent before he made his state-
ments, 1t was still an open question whether the remerks made by Buby
after his zrrest would be held inadmissible on appeal, First of all a
majority of the reme Court might refuse to apply the broad langusge
of the Escobedo opinion to a case in which the questioning had taken
place over sueh a short time and in which the accused had 1 neither asked
for a lawyer nor been denied one.

In addition, although the trial evidence did met in any way re-
Tlect this, there might be a serious problem in convinecing an appellate
gourt that Ruby's statements had been made during & "procesa" whose
purpose/ (was) to ollcit 2 comfession.” The alleged statements testi-
fied to by Sergeant Dean were made to a Becret Service agent who was
interested not in getting a confession to the murder of Oswald but only
in finding out whether Ruby hed had anything to do with the essassination
of President Kennedy, ....

p.35 Bellows and the team he headed were not the only lawyers seeking
the reversal of Jack Ruby's comviction, Melvin Belll was slso
trying to do his bit for his former client, He traveled thr oughout the
country lecturing, givimg press confercnces and appearing on television,
denouncing the "0ligarchy" of Dallas, the trial of Jack Ruby and the
rape" of the common law, Agein and again he referred to the "kangaroco
court” whieh had comvicted Ruby apd asserted that "Joe Browm didn't walk
to the bench each day, he hopped." (The Australian Law Journal, in an
article on:itled;Dup'PrgcasguandQ:ha emar can vr T X &by Telt 1t
necessary to POin “out % atp,, l .._:I ?'QD'Fect rence, J;OM‘M 09, C
court ! Jiiyay ?ﬁ*ﬁ&"'&ay 1nteng§é‘fﬁcﬂ'ﬂi§3ar§ﬁo firalign-criminal, proesed-

o1
n
1‘%5- . & a Louiukz

e 5¢] T PaneEs jjuee npwe
Pe3 ; éﬁfhéégqbégggg%glcﬂiggg; aggrieved by the firat of the motions
rfi_?.atf k*;g“kﬁﬂtﬁpq Squaliry himself, Phil Burleson had learned,
}qﬁh%:_fea' wont, |bhat/ ge Brown was writing a book about his parfiei.
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pation in Jack Ruby's trial and that it was scheduled for publication
in a few months., As the defense attorney put it,

QTEhe ¥ra aration blication and sale of the aforesaild book
wlll be TOCGL Effaciea E the outcome ol and this Court's deelalon
a E |.

m "

Court could serve as en eddltlonal chapter In siig book.
Thls book, Burl ed 1n Rls HrIEE T1 J

ook, Burleson argu en motion, gave Judge Brown a
personal and pecuniary interest in the impending proceedings, "The de-
cisions of this Court," he said, "ecould be influenced by the anticlpated
effect such declsions wuld make om the sale and profits of said book,"
Burleson had a point: whether or not he would in fact be Influenced imn
his decision by 1ts effect on the sales of his book, it 1is hardly approp-
riate for a jJjudge to have a financial interest in the declsion of & case
before him, I% 1s strange enough for a judge to make public announcement:
about a case he has tried, but to do so in boolr form while the case is
st1ll 05 appeal is unprecedented, Here, where the case might still be
before “udge Brown at the time his book was published, the situation was
groteaque,

P.362 ,.... The oxact reason for Judge Brown's change of heart will neve:

be Rmown. One can, however, hazard a guess that the judge's de-
cislion had something to do with a doeument which had fallen into the
hands of Ruby's lawyers. It was a letter from Joe B, Brown on his of=
ficial court stationery, dated March 12, 1965, tc an editor of Holt,
Rinebart & Winston, Incorporated, the New York publisher of the Judgets
projected book, In this most unusual letter, Judge Brown saidt

About the beook - It perhaps is a good thing that 15-13 not
finished, becauss they have ?1155 a Mptlon to aIscua!%!i me on EEe

Tounds of Ravi 8 pecunla Interes e casa, can re e that
E sta

a ere nas been no boo sned or a ve nec

egun to wrife a book.
Ee are eongg along nicely, We have approximately 190 pages
compiete, . . . :

Perhaps equhlly embarrassing to the judge was hié corment that:

As 0 you probebly read in the pape the Court of Criminal Appeals tossed

the case DACK to me to aeﬁamgm §l°E REEIB ﬁanIEi. s s = E s_s don't
W € outcome o bu 8 my oplnlon . oy W never prove fin P
N8ANG, &« » =

Pe363 ..... (In faet, although layman Ruby could not be expected to

know this, it is almost impossible to think of any issue on which
the President's widow eould have testified at the triasl of Oswald., There
could be no doubt that her husband had been killed, and she apparently
had no information on any other ismue in the case.

P.36} The litigation over Jack Ruby will not end with a determination

of hitkx his present mental condition or, for that mather, with ¢
decisign of. the. .Fexas Court:of (Criminal Appeals, : if .Rubyts:eonvietion
ls reversed, the state will:gmickly bring:him to 4riel ageip wnlesa:hi

mental e 1q% aquires o tppnement until he can cooperate iatell
geﬁ%{f:wﬁﬁgﬁgikhfrggaiiﬁgndgsgaﬁgﬂ :Zhﬁﬁbranae. On the other handy:if
_She \eonfiction 13 affirmed, Ruby's attorneys, having had their appeal
| the highest afate cobirt with eriminal jurisdietion (the Supreme Court
iq{”#pxgq_hn?gjqn;ai;gtggg over civil cases only), can then afilemph to

et
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secure review by the Supreme Court of the United States, elaiming thai
the Texas trial eourt denied their elient some right granted him bE th
United States Conatitution. If this effort fails and the Supreme “oum
either declines to hear the case or, having heard it, rules that the
polnts presented do not merit a reversal, one might think that the
process of review would be at an end. It will, in fact, have baregly

begun,

After this procedure, known as the direct review‘ is complete
Ruby.uill have the right to embark upon what is called "collateral at.
tack™ on his convietion. First, he can petition the Texas court of the
district where he is imprisomned to order his release on a writ of habeas
Corpus, Ruby can allege th&t his conviction was defective because of
some violation of his comatitutional rights, such as the admission into
evidence of a coerced comfession, inadequate assistance of counsel, know-
ing use of perjured testimony by the prosecution, or his own 1nalnity
at the time of trial., To none of these issues iB the transeript of the
trial conclusive, and additiomal testimony can be taken to resolve them.
If the state trial court denies the petition for habeas corpus, Ruby can
appeal to the Texas Court of Criminal Appeals again, and if this is un-
aucc:surul, ask a second time for review of the United States Supreme
ourec, I

P.367 Many people were disappolinted that his trial shed so little light
on the motive underlying Jack Ruby's ecrime., In all probability
thelr expectation was unrealistic from the outset. The rules of evi-
dence, for a variety of reasons, sometimes re ject testimony which is
relevant and probative; and the adversary system, which insures that
the only evidence produced is that tendered by the parties, often leaves
large areas of the case unexplored because neither side has felt it tac-
tically prudent to expose them, Moreover, aside from the question of
sentence, the main 1ssues at Jack Ruby's trial were whether he was in.
sane and, if not, whether he committed the murder of Oswald with malice,
The definition of insanity is so narrow and that of malice S0 broad that
Ruby could have had a wide variety of motivations while being sane and
acting with malice within the meaning of Texas law,

p.368 Other comspiracy theories have been advanced and it isprobabl

only a matter of time before some imaginative historian stumbles
on the conclusion that Ruby did mot kill Lee Harvey Oswald after all,
Presumably he will contend that the fatal shot o was fired by someone
else in the crowd while all attemtion was riveted on Rubyvs diversion.
To support this view he may point out, quite correctly, that no evidence
at the trial connected the bullet which killed Oswald with Ruby's gun,
and that although there was teatimony that Oswald's side showed a oir.
cular powder burn and a bullet hole, there was nof testimony that the
bullet hole was within the cirele.

P.370 A more important question by far for lawyers and for others who

care about Americam justice is whether, aside from any technical
errors of law, Jack Ruby was accorded a fair trial, kS AN 0

Some of the news reporters at the trial, by their very 'unfamil.
1ar1tf“&tt&“!3éﬂfgprocodurdq“fhurﬁ?dbi§“ﬁb?sqejgomﬁﬁﬁi "which the -
lawyers in attendance mighﬁ“ﬁa@a“bamﬁiaﬂafy i#ﬁfigggéar; t:ﬂt'iggﬁﬁ?:ceas
ofthe trisl iw 1%aelf was;a punigtument for Jeok Fuby far beyond W
théxiufgfﬁ bfii&ﬁﬁrgﬁhﬁ% bé= éiééggﬂ:ptllthough Oswald may have_digs,

$urbed, with whatever illusions led him to his deed, Jack Ruby,
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&E%tbjb,d é&quﬂg@icqﬁ?ﬁroun and the press of the world, was stripped:of
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both his self-respect and his illusions. Ef‘ﬁoa;é.-hmﬂsh,muxud b
his psychlatrists as a latent homosexual with a oompuil’fﬂ“da&irﬁk.,ﬁw"ge
liked and respected, described by his own lawyer as the village clown,’
damningly quoted - untruthfully, he felt - by members of the police
department in whose reflscted prestige he had been happy to bask, and
forced to sit as a passive witness while the attorneys, the judge and
the jury fought over and decided his fate, As one of o the newsmen,

- Bdward Linn, put 1t, "It would have been kinder to stone him to death."”

‘And most of this was unnecessary; Ruby himself was only an exhibit at
his own trial and not a very important one at that. There is no reason
in law or humanity that he sould mot have been excused from the court-
room during the more painful episodes, The apparent deterioriation in
Ruby's mental condition after the trial may be due not so much to the
impending death sentemce as to the trial i1tself. The sorry consequence
might have been avoided hagxamym had anyone thought of it - and cared
enough to act,

But by a fair trial we do not mean a humane trial, nor do we mean
uprely a trial which reaches what ome eonsidered the correct” coneclu-
slon, When we say that even the obviously suiltz are entitled to a fair
trial we are saying that the trisl must do more than reach the right
answer, Fair trial is a complicated concept which involves, at least to

some, a sporting theory that even where the defendant's guilt can
P.371 easily be demonsbrated, he is entitled to a chance for acquittal,

At minimum, however, hkmxkm fair trisl implies two motions - that
of equality (has &hn accused been given the same protection and chance
of acquittal as others similmrly situatédd) and that of rational Proce~
dure (gas there been an adherence to procedures rationally adapted to
determine the guilt or innocence of the accused?). In this sense of
the term 1t 1s difficult to isolate blatant soumces of unfairness in the
trial of Jack Ruby, Admittedly, had Ruby been an Angdo-Saxon Protestant
without, as he put it at one of the post-trial hearings, "the wrong
background,™ his chances for acquittal might have been enhanced, yet
exactly how - and whether in significant measure - is impossible to
determine, Although ome might be more sonfident of the fairmess of the
£rial had the defense's change-of-venue motion been granted, it may well
be that this feeling 1s merely the result ofeonstant repetifion of the
charge that Dallas eould mot give Ruby a fair trial, onceding that as
& practical matter local prejudice may be most diffiscult to prove the
evidence presented at the change.of-venue hearing - as dintinguilﬁod
from naked surmises concem ing the subconseious motvivations of the city

~ fell short of demonstratimg the wi itmess of Dallas as a place of trial.

The great disparity in the resources available to the prosecution
and the defemse might also be relevant to the fairness of the trial,
S¢111, this was not a case where the defendant, too poor to afford an
attorney, was assigned an incompetent or uninterested one by the court,
Ruby's chief attorney had, to say the least, an excellent reputation.
Similarly, though the conduct of the prosecuting tttome¥ staff was not
in all respects in accord with the hihhest standards of the legal pro-
fession, criminal prosecution has always been a rough.and-tumble busi.
hess, and the number of prosecution attempts to bring inadmissible matt«
before the jury was far exceeded by those o f the defense. .

On the other hand, there 1s mo doubt that the result="6fthe:tria
leaves.one with.an uneasy feeTing.'' 'At 1¥ast pPart''or YAl s dide’ €0 the

r?ig_qg that most of us would feel that, considering the nature of the
1m

! ;{oi,.,t‘hg accuféd, the, pepalty imposed was too severe. And whil
‘.‘lttag: : "ét;_l{g_?f}ﬂ.gaff ,Quﬁndgiﬂ E’Lta irantee that the antecedent
\tﬁq;-gap..|bggg_ fair, ﬁ?uﬁo true. that a zfiﬂf‘ reaching the wrong re
a1 ‘ h&ifd)"baon fair, L BUEE 0R1pouyys
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The prosecutors have asserted since the trial that the jury
voted the death penalty because of faulty defense tactics. No one
denies that where defense counsel can properly be labeled incompetent
the trial is not fair; but if we go further and hold a trial uhfair
because an attorney made what we feel are tactlical errors, we are open-
ing wide Pandora's box. In all cases, criminal and civil, a decislon
by en attorney can mean the difference between victory and defeat for

his client, and it is often not at all obvious that the tactical
p.372 choice which resulted in defeat was a bad cholce. We cammol be
sure that a different tactic would have altered the result and even if
with hindsight this sppears to be true, it may well be that at the time
it was made, based on the information themn available, the unfortunate
decision was a prudent one., In litigation, as in many other areas of
1ife, a "correct" decision may lead to disaster, while an "incorrect"
one might have ecarried the day. The hard fact is that our adversary
system must rely to a great extent nmot only on both sides being repre-
sented with equal skill but also upon their having approximately equal
amounts of luck,

The operation of the adversary system is not the only factor in
the Ruby case that inspires uneasiness. The Ruby trial was a state
case and our legal procedures are not designed for cases where all the
participants - the lawyers, the judge, the witnesses and the jury - know
that the eyes of the matiom are on them, The processes of rican jus-
tice are designdd for administration in relative o quiet and tranquillity.
If in no other way, the trial of Jack Ruby was different because this
atmosphere was absent, Whatever else ome can say of the case, it was
not a quiet one., The erowded corridors thronging with newsmen,micro-
phones and television cameras, the countless interviews, and the reali-
zation that all concerned were enacting history influenced the partici.
pants in many obvious ways. It 1s not extreme to assume that there were
also more subtle effects, The difficult and fundamental problem which
these facts raise is that it may be impossible for the United States
ever to afford in a state case a falr trial if by this we mean a trial
not basically different from the usual umpublicized one.

We cannot, of course, be completely certain that the pressures
of publicity in a state case affect the result, As it happened, & clue
can be derived from the operation of the law in an unpublicized case which
was not so very much different from that of Jack Leon Ruby. . . .

Shortly after Jack Fuby shot and killed Lee Oswald in the base-
ment of the Pallas Police and Courts Building, another act of violence
occurred in Sioux City, lowa. There, on the afterncon of Sunday, Novem-
ber 2, 1963, Vaschia fiichael Bohan, a fortyOseven-year-old dental tech.
nician, and his mother were seated in the llving room of their home
watehing & television program about the funeral arrangements for Presi-
dent Kennedy, Suddenly Bohan's sixty-eight-year.old stepfather entered
the room and loudly cursed the assassipated Presidenmt.

Bohan rose, picked up a pair of sewing scissors, and stabbed his
stepfather six times, once in the mouth and five times In the chest.
The older man fell to the floor dead and at 2:52 g.m. - one hour and
thirty-two minutes after the shooting of Oswald, Bohan tele honed the
Sioux, Gity, Polige Department o repert bis crime, Tuop olich offiders

arrived shortly thereafter amd he prrzg@gﬁpq\ggpqpﬁglpgg$§§anoe.
p.373 On Monday, November 25, 1963, ‘Bohbyi, 1fke Ruby, was arraignéd on

S ¢ 5 a'charge of murder,’” & fiﬂga E'a,‘..;m gullty and demanded a pfe-

44 -

limipary ‘he ail was’ set at $10,000; ht was promptly posted and
—Bphan was released _firom custody. .
: '—rq?? J.«’ ;‘[nCDQ_de]db‘ r Bohan changed his plea to guilty. On the day before
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Christmas he appeared in the courtroom of District Judge Gesorge M.
Paradise for sentencing, The judge had pondered the accused's erime
and the atmosphere in which it had taken place, Referring to the as-
sassination of President Kennedy, Judge Paradise stated that “the
entire nation was under stress and strain from the tragedy," He con-
tinued: "But that is mot a reason for a citizen of the natign to re-
lease his emotions to the extent of causing another tragedy. The
defendant's deed, he concluded, would weigh forever on his conscience.
Then he sentenced Boham to eight years in prison and a $1,000 fine.
The judge suspended the p:-éwn sentence and ended the hearing by wish.
ing the defendant a merry “Yhristmas and a happy new year,

Bohan paid his fine and went home, : '
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