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AUSTIN, Oct. 5 — Jack

Ruby's conviction and death
sentence for the murder of
Lee Harvey Oswald were re-
versed today by a unanimous
Texas Court of Criminal Ap-
peals. il %

The Court held that Texas
law prohibited the most dam-
aging testimony by police
about Ruby’s state of: mind in
contemplating vengeance
against President Kennedy's
accused assassin. At issue was
police testimony that Ruby ad-

mitted he had decided to kill

Oswald if he had a chance.

The Court said retrial “in
some county other than Dal-
las” was necessary in light of
the Supreme Court’s decisions
in the Sam Sheppard and Bil-
lie Sol Estes rulings. In those
cases trial judges failed to
protect juries from prejudicial
publicity.

Elated defense attorneys
immediately claimed that the
State had no usable evidence
to prove premeditated murder.
One predicted that “Ruby can
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walk free on a plee of guilty

to murder without malice.”

Lawyers for the State said
they would seek a rehearing.

One Judge said that Ruby
could not have been tried fair-
ly in Dallas “while the State,
Nation and world judged
Dallas for the tragic Novem-
ber events.”

Justice W. T. MecDonald
added in his concurring opin-
ion:

directly and indirectly sfor
President Kennedy's assassi-
nation and for allowing the
shooting of Oswald by Ruby.
The feeling and thought had
been generated that Dallas
County's deprivation of pros-

“Dallas was being blamed |
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ecuting Oswald could find
atonement in the prosecution
of Ruby'. . . The citizenry of
Dallas consciously and subeon-
sciously felt Dallas was on
trial.” :

- Ruby never claimed outright
innocence of the erime, which
was witnessed on television by
an estimated 140 million Amer-
icans, But he denied premedi-
tation and claimed temporary
linsanity.

The prosecution lntroduced
Ruby’s statement to policemen
—made shortly after the shoot-
ing—that he had seen Oswald
two nights earlier in a police
lineup and that when he saw
the “sarcastic sneer” on Os-
wald’s face he made up his
mind to kill him.

Texas law demands that
such confessions or damaging
statements be written and
signed. The State courts have
carved out an exception for
spontaneous statements on the
(theory that utterances made
in the grip of emotion, excite-
ment or pain arellkelytobe
true.

But the Court noted today
that Ruby refused to answer
questions until he had been
assured by police and a Secret
Service agent that his answers
would not be made available to
“magazines or publications.”

Ruby Cautious

“One who is cautious
enough to inquire whether
his answers to the questions
to be propounded to him are
to be released to the news
media is not speaking spon-
taneously,” the Court ruled.

The decision on the confes-
sion issue was thus based en-
tirely on Texas law and did
not involve Supreme Court

restrictions on police ques-
tioning in the absence of legal
advice.

The Court’s .Opinion, writ-
ten by Presiding Justice W. A.
Morrison, said it was “abun-
dantly clear” that the Shep-
pard and Estes cases con-
trolled Ruby’s case and that
Judge Joe B, Brown should
have transferred the trial out
of Dallas in the first place.

“Not only are we bound le-
gally by the holdings of the
Supreme Court,” the Texas
judges said, “but as practical
public servants it becomes our
duty to avoid the costs which
are taxed against the State of
Texas when one of our deci-
sions fails to follow the rules|]
announced by the Supreme
Comyt.” | ° g
Judge Drops Out

Judge Brown has disquali-
fied himself from the Ruby
case, “and properly so,” the
Court concluded. The trial
judge had been under pres-|
sure from defense attorneys
after it was disclosed that he
was writing a book on the
case.

Justice McDonald and Jus-
tice K. K. Woodley, who also
filed an opinion, disagreed
over whether Ruby.could ever
get a fair frial when millions
had witnessed the November,
1863, shooting. McDonald said
a fair trial was “not humanly
possible” while Woodley took|
pains to point out that the
opinion of the entire court
did mot concern the question.

Ruby was notified of today’s
ruling at the maximum secur-
ity unit of the Dallas County
Jail, where he has been since
the crime. “He's very, very
happy,” said Attorney Phil
Burleson after leaving the
prisoner,




