
R
osenberg T

rial Judge C
riticized

 
B

y W
illiam

 C
hapm

an 
w

ash:W
on Post Staff W

riter 
T

he U
.S

, trial judge in the 
R

osenberg atom
 spy case of 

the early 1950s w
as accused 

y
esterd

ay
 o

f v
io

latin
g

 ju
-

d
icial eth

ics fo
r h

av
in

g
 al-

leg
ed

ly
 talk

ed
 p

riv
ately

 to
 

th
e p

ro
secu

to
r sh

o
rtly

 b
e-

fo
re sen

ten
cin

g
 th

e R
o
sen

-
b

erg
s to

 d
eath

. 
T

h
e ch

arg
e w

as m
ad

e b
y
 

M
arshall P

erlin, attorney for 
th

e so
n

d
 o

f Ju
liu

s an
d

 E
th

el 
R

o
sen

b
erg

, an
d
 w

as b
ased

 
o
n
 a

n
 F

B
I d

o
c
u
m

e
n
t o

b
-

tain
ed

 u
n

d
er a freed

o
m

 o
f 

inform
ation suit. 

T
h
e d

o
cu

m
en

t, acco
rd

in
g
 

to
 P

erlin
, also

 in
d
icates th

at 
th

e ju
d
g
e, Irv

in
g
 R

. K
au

f-
m

an
, w

as in
accu

rate w
h

en
 

h
e
 sta

te
d

 in
 c

o
u

rt th
a
t h

e
 

h
ad

 n
o
t so

u
g
h
t th

e p
ro

secu
-

tor's view
s on how

 to punish 
the convicted spies. 

T
h

e latest ep
sio

d
e in

 th
e 

revival of the 25-year-old spy 
case to

o
k
 p

lace h
ere w

ith
 

the release of 30 docum
ents 

obtained from
 the F

B
I. T

hey 
a
re

 th
e
 first re

c
o

rd
s re

-
leased

 so
 far th

at to
u

ch
 o

n
 

th
e
 b

e
h
a
v
io

r o
f th

e
 tria

l 
ju

d
g
e, w

h
o
 h

as refu
sed

 to
 

discuss the case since it w
as 

co
n

clu
d

ed
 w

ith
 th

e R
o

sen
-

b
erg

s' co
n
v
ictio

n
s in

 1
9
5
1
. 

T
h
ey

 w
ere ex

ecu
ted

 in
 th

e 
electric chair in 1953. 

-O
ne of the docum

ents w
as 

a 1975 letter from
 T

rying IL
 

S
aypol, prosecutor of the R

o-
sen

b
erg

s, to
 F

B
I D

irecto
r 

C
larence A

L
 

S
ay

p
o
l, n

o
w

 a N
ew

 Y
o
rk

 
S

tate S
u
p
rem

e C
o
u
rt ju

s-
tice, w

rote to clarify the rec-
o

rd
 o

n
 th

e R
o

sen
b

erg
s' sen

-
te

n
c
e
. H

e
 d

e
n
ie

d
 a

 p
u
b
-

lished report that he had op-
p

o
sd

 th
e
 d

e
a
th

 se
n

te
n

c
e
, 

an
d

 w
en

t o
n

 to
 recall a p

ri-
vate conversation w

ith Judge 

K
au

fm
an

 th
e d

ay
 b

efo
re th

e 
sen

ten
ce w

 a s 
pronounced. 

S
a
y

p
o

l sa
id

 K
a
u

fm
a
n

 
ask

ed
 fo

r h
is v

iew
s an

d
 th

e 
Ju

stice D
ep

artm
en

t's p
o
si-

tio
n
 o

n
 th

e sen
ten

ce. H
e re. 

ported back that day, S
aypol 

recalled
, th

at th
ere w

ere d
i-

visions w
ithin Justice on the 

sentencing. ", . . T
 w

as then 
a
sk

e
d
 b

y
 th

e
 ju

d
g
e
 to

 re
-

frain
 fro

m
 m

ak
in

g
 an

y
 rec-

o
m

m
en

d
atio

n
 fo

r p
u
n
ish

-
m

e
n

t th
e
 n

e
x

t d
a
y

 in
 th

e
 

cau
se o

f m
y
 clo

sin
g
 state-

m
en

t at sen
ten

ce," h
e said

. 
P

erlin
 asserted

 y
esterd

ay
 

th
at th

e p
riv

ate co
n

tact b
e-

tw
een judge and prosecutor, 

n
o

t rev
ealed

 to
 th

e d
efen

se, 
violated the judicial code of 
ethics. C

anon 3 of the A
m

er-
ican B

ar A
ssociation's' C

ode 
of Judicial C

onduct, W
ritten 

in
 1

9
7
2
, say

s th
at a ju

d
g
e 

sh
o

u
ld

 "n
eith

er in
itiate n

o
r 

co
n

sid
er ex

 p
arte o

r o
th

er 
com

m
unications concerning 

a pending or im
pending pro-

ceeding." T
he code in effect 

in
 1

.9
5
1
, w

n
en

 th
e trial o

c-
c
u
rre

d
, sa

id
 th

a
t ju

d
g
e
s 

should "discourage" applica-
tio

n
s fro

m
 law

y
ers fo

r an
y
 

ex parte, or private, contacts 
and hear them

 only in em
er-

gencies. 
S

a
y
p
o
l c

o
u
ld

 n
o
t b

e
 

reach
ed

 y
esterd

ay
 fo

r co
m

-
m

en
t o

n
 h

is letter. A
n
 aid

e 
to

 K
a
u
fm

a
n
, n

o
w

 c
h
ie

f 
ju

d
g
e o

f th
e S

eco
n
d
 U

.S
, 

C
ircu

it C
o
u
rt o

f A
p
p
eals, 

sa
id

 th
e
 ju

d
g

e
 n

e
v

e
r d

is-
cusses prior ca

ses, 
K

au
fm

an
's co

n
d

u
ct w

as 
d

efen
d

ed
 b

y
 S

im
o

n
 H

. R
if-

kind, a form
er federal judge 

in
 N

ew
 Y

o
rk

 w
h
o
 is ch

air-
m

an of a new
 A

m
erican B

ar 
A

sso
ciatio

n
 su

b
co

m
m

ittee 
estab

lish
ed

 to
 co

u
n
ter at-

tacks on K
aufm

an. 
R

ifk
in

d
 said

 th
at d

u
rin

g
 

JU
D

G
E

 IR
V

IN
G

 K
A

U
F

M
A

N
 

... sen
ten

ced
 R

o
sen

b
erg

s 

th
e p

erio
d
 b

etw
een

 ren
d
er-

ing e. verdict and im
posing a 

sentence it is "quite custom
 

ary
" fo

r a ju
d

g
e to

 co
n

su
lt 

p
riv

ately
 w

ith
 an

y
o

n
e, in

-
clu

d
in

g
 a p

ro
secu

to
r, o

n
 th

e 
sentence to be handed dow

n, 
T

h
ere w

o
u

ld
 b

e n
o

 o
b

lig
a-

tio
n

 to
 ad

v
ise th

e d
efen

se, 
R

ifkind said. 
P

erlin
 also

 asserted
 y

es-
terday that S

aypol's account 
o

f th
e p

riv
ate co

n
v

ersatio
n

 
w

as in
co

n
sisten

t w
ith

 w
h

at 
K

au
fm

an
 to

ld
 th

e co
u
rt th

e 
follow

ing day just before he 
sentenced the R

osenbergs. 
It is cu

sto
m

ary
 fo

r a trial 
ju

d
g

e to
 ask

 in
 o

p
en

 co
u

rt 
fo

r ft p
ro

secu
to

r's reco
m

-
m

endation on sentencing. 
H

ow
ever, 	

K
aufm

an 
opened the sentencing state-
m

e
n

t w
ith

 th
is re

m
a
rk

: 
"B

ecau
se o

f th
e serio

u
sn

ess  

o
f th

is case an
d

 th
e lack

 o
f 

precedence, I have refrained 
from

 asking the governm
ent 

fo
r a reco

m
m

en
d

atio
n

. T
h

e 
re

sp
o

n
sib

ility
 is so

 g
re

a
t 

th
at I b

eliev
e th

at, th
e co

u
rt 

alone should assum
e this re-

sponsibility." 
P

erlin
 said

 th
is statem

en
t 

w
as u

n
tru

e if S
ay

p
o
l's' ac-

count of the private conver-
satio

n
 o

n
 th

e d
ay

 b
efo

re is 
accu

rate. T
h
e atto

rn
ey

 said
 

h
e h

ad
 sen

t a co
p
y
 o

f S
ay

-
p
o
l's letter to

 K
au

fm
an

 fo
r 

c
o

m
m

e
n

t b
u

t h
a
d

 n
o

t re
-

ceived a reply. 
O

th
e
r F

B
I d

o
c
u

m
e
n

ts, 
P

erlin said, show
 that K

auf-
m

an privately involved him
-

self in
 th

e .case o
n
 sev

eral 
o
c
c
a
sio

n
s, o

fte
n
 a

c
tin

g
 

through F
B

I agents. 
O

ne exam
nle, he said, is a 

m
em

o
 to

 th
en

 F
B

I D
irecto

r 
J. E

d
g
ar H

o
o
v
er in

 F
eb

ru
-

ary
, 1

9
5

3
, w

h
ile th

e R
o

sen
-

b
erg

s w
ere p

etitio
n

in
g

 th
e 

S
uprem

e C
ourt. T

he m
em

o, 
w

ritten
 b

y
 a h

ig
h

 F
B

I o
ffi-

cial, A
. H

. B
elm

ont, .quotes 
a
n

 a
g

e
n

t a
s sa

y
in

g
 th

a
t 

K
au

fm
an

 w
as an

x
io

u
s to

 
h

av
e th

e m
atter settled

 b
e-

fo
re th

e co
u
rt recessed

 th
at 

sum
m

er., 
T

h
e ag

en
t, acco

rd
in

g
 to

 
th

e m
em

o
, h

ad
 b

een
 called

 
b

y
 K

au
fm

an
, w

h
o

 said
 th

at 
"
u
n
le

s
s
 th

is
 m

a
tte

r is
 

p
u

sh
ed

 v
ig

o
ro

u
sly

 b
y

 th
e 

governm
ent, this w

hole case 
m

ay
 h

an
g

 o
v

er u
n

til fall." 
T

he agent, according to B
el-

m
o

n
t's m

em
o

, h
ad

 rep
o

rted
 

that "Judge K
aufm

an w
as of 

th
e o

p
in

io
n

 th
at th

e d
ep

art-
m

en
t sh

o
u

ld
 p

u
sh

 th
e m

at-
ter v

ig
o
ro

u
sly

 to
 g

et it b
e-

fore the S
uprem

e C
ourt." 

A
nother m

em
o, dated M

ay 
2

, 1
9

6
9

, 1
6

 y
ears after th

e 
R

o
sen

b
erg

s w
ere ex

ecu
ted

,  

q
u

o
tes K

au
fm

an
, as h

av
in

g
 

b
een

 co
n

cern
ed

 b
y

 p
ro

d
u

c-
tio

n
 in

 N
ew

 Y
o

rk
 o

f a p
lay

 
entitled, nT

he U
nited S

tates 
v
s Ju

liu
s an

d
 E

th
el R

o
sen

-
berg." T

he play w
as C

ritical 
o

f th
e g

o
v

ern
m

en
t's h

an
-

dling of the case. 
A

c
c
o

rd
in

g
 to

 th
e
 F

B
I 

m
em

o: "Judge-K
aufm

an w
as 

alarm
ed that T

he N
ew

 Y
ork 

T
im

es rev
iew

ed
 th

is p
lay

 
tw

o w
eeks in a row

 on A
pril 

20 and 27, 1969, w
hich w

as 
highly unusual. Judge K

auf-
m

an
 in

d
icated

 th
at h

e u
n
-

derstands the play is critical 
o

f th
e d

irecto
r (o

f th
e F

B
I), 

th
e p

ro
secu

to
r, an

d
 Ju

d
g
e 

K
au

fm
an

 w
h

o
 w

as th
e trial 

judge in the R
osenberg 

T
he judge added that he felt 

the A
ttorney G

eneral should 
b

e in
fo

rm
ed

 an
d

 th
e d

irec-
to

r ad
v

ised
 th

at h
e w

o
u

ld
 

le
t th

e
 A

tto
rn

e
y

 G
e
n

e
ra

l 
know

." 
T

he 
T

 
m

em
o
 w

en
t o

n
 to

 re- 
p
o
rt th

at an
 F

B
I ag

en
t, h

ad
 

atten
d

ed
 a p

erfo
rm

an
d

e o
f 

th
e
 p

la
y
 in

 C
le

v
e
la

n
d
. It ' 

also
 said

 th
at th

e F
B

I h
ad

 
n
o
 "d

e
ro

g
a
to

ry
 in

fo
rm

a
-

tio
n
" o

n
 th

e d
irecto

r o
f th

e 
p
la

y
 o

r a
n
y
 o

f th
e
 a

c
to

rs 
and actresses. 

R
elease o

f th
e F

B
I d

o
cu

-
m

en
ts h

as also
 p

ro
m

p
ted

 
V

ern C
ountrym

an, a profes-
so

r at H
arv

ard
 L

aw
 S

ch
o

o
l, 

to
 circu

late a p
etitio

n
 call-

in
g

 fo
r a

n
 in

q
u

iry
 b

y
 th

e
 

H
ouse and S

enate Judiciary 
com

m
ittees. 

C
ountrym

an, in a letter to 
o
th

er law
 p

ro
fesso

rs, said
 

th
at if th

e facts in
 th

e d
o
cu

-
m

ents are verified "it w
ould 

reveal a shocking pattern of 
ex

 p
arte co

n
tacts w

ith
 th

e 
U

n
ited

 S
tates atto

rn
ey

, F
B

I 
o
fficials, an

d
 o

th
ers in

 th
e 

D
ep

artm
en

t o
f Ju

stice . ." 


