JUDICIAL RESTRAINT

—that principle of caution

in the courts which many

conservatives admire—

seems about the only obsta-

cle to a dramatic. turna-

‘round in the newly consti--

- tuted Supreme Court. . .

. With the confirmation of
William 'H.- Rehnquist ‘last

- Friday, and his swearing in

along with. Lewis F. Powell
Jr. early. next month, the
court. .seems - destined . to
show great restraint in’its,
future decisions, even- if it
does “not repudlate all the
controversml rulmgs of the:
recent past, .
Clearly, new majorities on
- the court-can be mustered®
to overturn what is left of '
the 1966. Miranda vs. Ari-
zona decision, a symbol of
restrictions on police inter-
rogation . procedures that
have stirred bitter debate
between - civil ' liberatarians
and law! enforcement -au-
thorities. ..y "u’

The  court’s = massive
docket . of petitions for re;
view is almost certain  to.
contain the kind of case that’
the -court- could use to re-ex-*
-amine the standards: of .ad- -

missibility. of arrested:.sus..

pects’ confessions in the fed-
eral and state trial courts

BUT THE OPEN QUES- :
TION is how.and when the::

new majorities will. wield -
their ‘power. Speculation is
idle until the . justices con-..
.vene -in January ' at full -

strength for. the first time

since the retirement of John"
Marshall Harlan and the.:
late Hugo L. Black in Sep-
tember, but the speculatxon
is nevertheless under way,
Already civil liberties and
civil . rights lawyers are
warmng each ' other that
"they, tob, had better ‘exer-"
‘cise” restraint in the kind of
case they :press to the na-*
tion’s highest’ {ribunal now
that the heady days of. judl-
cial “activism™ are gone. -
For ‘example, the legal
campaign - against: unequal *-
educational - opportunities.

met with spectacular sue- :
.fore Jhis', nominatinn

cess recently when the Call-
fornia < ~Supreme  Court' ™

sive, nevertheiess veyvait ‘the
justices. The ecases. involve
the basie constitutlonahty of

“the death penalty, the power ‘

of the federal government
to’ “tap certain telephones

* without a warrant ‘aiid the,

power . to compe} coopera-
tion . from. - ‘rélugtant wit;,

. nesses, mcluding neWsmen

in‘grand jury 1nvest1gations A
»Curlously, ‘thée - departure

of Black tosts the.statés one”
sure vote. for’ retaining thei

~ death penalty, since the: lates,

" Justice proclaimed last

struck -down a diserimina- -
tory system of property tax-":

ation - for -public. schooling,
but reformers are leary. of

going “all the way to the Su-.

preme Court” at this time
for aruling that would have
nationwide impact.

Fateful cases, postponed .

to await a full nine-member
court precisely because they
are controversial and divi-

. verdicts

court.‘

that the Eight ' Adifend
ment’s ban on critél ahd un-*
usual punishments tould. not:
be a barrier to the execution:
‘of duly condemned, felons. -

Nevertheless, it seems un-.
likely. that the new justices

~will join William O. Doug-

las, William J. Brennan Jr.
and Thurgood -Marshall if

_those "justices'. continue 'to

.-press for teduction and per-
. haps -elimination of capltal

.eral cases may P bse prob-

lems ‘for. Rehnquist, 47,
old. assistant .attorney. gen--

" veral”’ and frequent _pohcy
“* spokesman?? for’ zAttérney -

‘General \.Iphn' 7.+ Niltchell <

ment hls
vote eI

- During ¢ his’

ipat( i and

Onﬂrmation 4

heartngs, Rehnquist' ~Andi:- -
~"cated he might . disqualify:

himself in the forthcaming
’ test’ of federal’ wiretap pow- " .

. ers. in .probes -of suspected
" domesti¢ , radicals. .. He Aty

knowledged helping the Jus-.~
‘tice’ Department thrash  out "
its strategy for “the hlgh

IF REHNQUIS '$teps out
-of the ‘case, the deferiseiside
- could. win on a fourtefour !

_-tie Powell; :who : hag iex-i‘_:-

‘In addlt'ion," Rehnquist,

béen slated ‘to make thi 0
argument for the Justide De-
yartment * - supporting * th

-canstitutionality of ‘compel-*+
:ling balky witnesses .to-tes: - -

tity under.court-ordered nm-w
ited grants . of. 1mmunlty x
from prosecution.-

In the longer run,a show--

down on obscenity seemsins |

evitable, but whether it will::
produce a solid court policy
is far from certaln )

and_eould ‘cost the govern-.

7
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