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TH
E W

A
SH

IN
G

TO
N

 PO
ST 

B
o okD

ispu
tesR

eh
n

qu
iston

R
ciceV

iew
 

r 

B
y John P

. M
acK

enzie 
t W

ashington P
ost S

taff W
riter 

A
 new

 book on the S
uprem

e 
• C

o
u
rt's 	

1954 	
sch

o
o
l 

d
e
se

g
re

g
a
tio

n
 d

e
c
isio

n
 

sh
arp

ly
 q

u
estio

n
s th

e d
en

ial 
b
y

. „
Ju

stic
e
 W

illia
m

 H
. 

-R
e
h

n
q

u
ist th

a
t h

e
 m

a
d

e
 

segregaticinist argum
ents as a 

law
 clerk tw

o decades ago. 
T

he book, an 823-page study 
o
f th

e
 sc

h
o
o
l c

a
se

 title
d
 

"S
im

p
le Ju

stice," b
y

. R
ichard 

K
luger, concludes that a 1952 

R
e
h

n
q

u
ist m

e
m

o
ra

n
d

u
m

, 
w

ritten w
hen he w

as a clerk to 
th

e
 la

te
 Ju

stic
e
 R

o
b

e
rt H

. 
J
a
c
k
s
o
n
, 	

re
fle

c
te

d
 

R
e
h

n
q

u
ists's v

ie
w

—
n
o

t 
Jackson's—

that the high court 
sh

o
u
ld

 ad
h
ere to

 th
e d

o
ctrin

e 
o
f "se

p
a
ra

te
 b

u
t e

q
u

a
l" in

 
race relatio

n
s. 

T
h

e m
em

o
ran

d
u

m
, lo

d
g

ed
 

w
ith

 Jack
so

n
's p

ap
ers, su

r-
, fa

c
e
d

 la
te

 in
 1

9
7

1
 w

h
e
n

 
R

e
h
n
q
u
ist e

n
g
a
g
e
d
 in

 a
 

co
n

firm
atio

n
 fig

h
t o

v
er h

is 
n

o
m

in
atio

n
, w

as ch
allen

g
ed

 
on his past view

s on race. 
O

v
er R

eh
n
q
u
ist's in

itials, 
th

e
 m

e
m

o
 sta

te
d

, "I th
in

k
, 

P
le

ssy
 v

s. F
e
rg

u
so

n
 ( th

e
 

co
u

rt's 1
8

9
6

 d
ecisio

n
 lay

in
g

 
d

o
w

n
 th

e sep
arate b

u
t eq

u
al 

doctrine) w
as right andshould 

b
e reaffirm

ed
." 

R
eh

n
q

u
ist said

 'at th
e tim

e 
th

at h
is b

est reco
llectio

n
 w

as 
th

a
t th

e
 m

e
m

o
 re

fle
c
te

d
 

Jack
so

n
's v

iew
s rath

er th
an

 
h
is o

w
n
. B

u
t K

lu
g
er, citin

g
 

p
re

v
io

u
sly

 u
n
p
u
b
lish

e
d
 

m
aterial, says the evidence is 

to the contrary. 
R

eached by telephone in his 
S

u
p
rem

e C
o
u
rt ch

am
b
ers o

n
 

F
rid

a
y
, R

e
h
n
q
u
ist sa

id
 h

e
 

w
ould have no com

m
ent on the 

K
luger book or its conclusions, 

W
IL

L
IA

M
 H

. R
E

H
N

Q
U

IS
T

 
—

1952 m
em

o is cited 

parts of w
hich he has read. 

"
M

y
 m

e
m

o
ry

 o
f w

h
a
t 

h
ap

p
en

ed
 in

 1
9

5
2

 w
as h

azy
 

en
o
u

g
h
 in

 1
9

7
1
," th

e ju
stice 

sa
id

. "T
h

e
 p

a
ssa

g
e
 o

f fo
u

r 
y
e
a
rs c

e
rta

in
ly

 h
a
sn

't im
-

p
ro

v
ed

 it, so
 I w

ill h
av

e n
o

 
com

m
ent." 

In
 ad

d
itio

n
 to

 n
ew

 d
ata o

n
 

th
e R

eh
n
q
u
ist co

n
tro

v
ersy

, 
th

e
 b

o
o
k
 q

u
o
te

s
 fro

m
 

n
u
m

ero
u
s p

rev
io

u
sly

 secret 
m

aterials sh
ed

d
in

g
 n

ew
 lig

h
t 

on the w
ay the court's historic 

sch
o

o
l d

ecisio
n

 w
as reach

ed
. 

T
hey include: 
—

T
he draft of a concurring 

o
p
in

io
n
 w

ritte
n
 b

u
t n

e
v
e
r 

d
eliv

ered
 b

y
 Jack

so
n
, co

n
-

' ten
d

in
g
 th

at th
e co

u
rt, w

h
ile 

rem
ch

in
g
 th

e co
rrect resu

lt, 
h
ad

 failed
 to

 ad
m

it th
at th

e 
ru

lin
g

 d
e
p

a
rte

d
 fro

m
 th

e
 

C
o
n
s
titu

tio
n
's

 o
rig

in
a
l 

m
eaning. 
—

A
 m

em
o

ran
d

u
m

 b
y

 th
e 

la
te

 Ju
stic

e
 F

e
lix

, F
ra

n
k
-

furter, w
ritten in 1953 or 1954  

fo
r h

is o
w

n
 files, b

asin
g
 h

is 
v
o
te

 to
 e

n
d
 p

u
b
lic

 sc
h
o
o
l 

seg
reg

atio
n
 o

n
 h

is v
iew

 th
at 

"changes in m
en's feelings for 

w
h

a
t is

 rig
h

t a
n

d
 ju

s
t"

 
ju

stified
 a n

ew
 in

terp
retatio

n
 

of the C
onstitution. 

—
A

 draft dissenting opinion 
b

y
 Ju

stice S
tan

ley
 F

. R
eed

, 
a
p
p
la

u
d
in

g
 re

c
e
n
t ra

c
ia

l 
p
ro

g
re

ss a
n
d
 a

rg
u
in

g
 th

a
t 

blacks w
ould achieve all their 

rig
h

ts If se
p

a
ra

te
 sc

h
o

o
ls 

w
o

u
ld

 b
e m

ad
e tru

ly
 eq

u
al 

under judicial decrees. 
K

lu
g

e
r', a

 fo
rm

e
r b

o
o

k
 

p
u
b
lish

er an
d
 o

n
etim

e ed
ito

r 
of the B

ook W
eek supplem

ent 
th

a
t a

p
p
e
a
rs

 in
 ' T

h
e
 

W
ash

in
g

to
n

 P
o

st an
d

 o
th

er 
n
ew

sp
ap

ers, say
s R

eed
 w

ith
-

d
re

w
 th

e
 o

p
in

io
n
 a

n
d
 h

is 
d
issen

tin
g
 v

o
te at th

e 'u
rg

in
g
 

o
f th

e late C
h
ief Ju

stice E
arl' 

W
arren

. 
A

t a tim
e in M

ay, 1954, w
hen 

the vote stood at 8 to 1, W
arren 

told R
eed, "S

tan, you're all by 
y
o
u
rse

lf in
 th

is n
o
w

," a
n
d
 

p
lead

ed
 su

ccessfu
lly

 th
at a 

unanim
ous decision w

ould be 
in

 th
e n

atio
n
al in

terest, th
e 

author says. 	
- 

A
cco

rd
in

g
 . to

 • K
lu

g
er, 

R
ehnquist's explanation about 

th
e 1

9
5

2
 m

em
o

ran
d

u
m

 w
as 

refu
ted

 b
y

 o
th

er m
aterial in

 
the Jackson files, including a 
m

em
o
 b

y
 a fello

w
 Jack

so
n
 

' clerk
, D

o
n

ald
 C

ro
n

so
n

, an
d

 
o
th

er ev
id

en
ce show

ing 
th

at 
th

e ju
stice w

as a co
n
sisten

t 
an

d
 "stau

n
ch

 lib
ertarian

 an
d

 
hum

anist' in racial m
atters. 

R
ehnquist said in 1971 that 

h
e b

eliev
ed

 th
e m

em
o
 -h

e 
in

itia
le

d
 w

a
s d

e
sig

n
e
d
 to

 
su

m
m

a
riz

e
 Ja

c
k
so

n
's o

w
n
 

v
iew

s to
 assist h

im
 d

u
rin

g
 

d
eb

ate o
n

 th
e sch

o
o

l case in
 

o
n
e
 o

f th
e
 ju

stic
e
s' se

c
re

t 
conferences. 

C
ro

n
so

n
 th

en
 d

isclo
sek

th
e 

e
x
is

te
n
c
e
 o

f a
 s

e
c
o
n
d
 

m
em

orandum
 bearing his ow

n 
sig

n
a
tu

re
, a

n
d

 o
ffe

re
d

 a
 

slig
h
tly

 	
d

ifferen
t 	

ex
- 

p
lan

atio
n

—
b

o
th

 m
em

o
s, h

e 
said

, w
ere jo

in
tly

 w
ritten

 b
y

 
the tw

o clerks to give Jacicson 
the benefit of tw

o contrasting 
view

points. 
K

luger, analyzing the texts 
of both m

em
os, says the differ 

sh
arp

ly
 in

 to
n
e an

d
 p

o
in

t o
f 

view
, strongly signifying that 

Jack
so

n
 ask

ed
 each

 clerk
 to

 
state his ow

n personal view
 as 

forcefully as he w
ished, 

H
e noted that the R

ehnquist 
m

em
o
 rep

eated
ly

 u
ses th

e 
p
ro

n
o
u
n
 "I,' as in

 th
e sen

-
ten

ce, "I realize th
at it is an

 
u
n
p
o
p
u
la

r 	
a
n

d
 

unhum
anitarian position, .for 

w
hich I have been excoriated 

b
y

 'lib
eral' co

lleag
u

es, b
u

t II 
think P

lessy vs. F
erguson w

as 
rig

h
t a

n
d
 sh

o
u
ld

 b
e
 re

a
f-

firm
ed

." K
lu

g
er say

s it w
as, 

u
n

lik
ely

 th
at Jack

so
n

 co
u

ld
 

adopt those w
ords as his ow

n 
in

 a. co
n

feren
ce w

ith
 fello

w
 

justices. 
K

lu
g
er say

s th
e R

eh
n
q
u
ist 

m
em

o
, rath

er th
an

 reflectin
g

 
w

o
rd

s Jack
so

n
 m

ig
h

t h
av

e 
u

s
e
d

 in
 d

e
s
c
rib

in
g

 h
is

 
co

lleag
u

es—
th

at is, fello
w

 
justices—

appeared to refer to 
R

eh
n
q
u
ist's d

isag
reem

en
ts 

w
ith fellow

 law
 clerks w

hom
 

h
e co

n
sid

ered
 .m

o
re lib

eral 
than him

self. 
T

h
e au

th
o

r n
o

tes th
at th

e 
com

panion m
em

o by C
ronson 

c
le

a
rly

 h
a
s th

e
 to

n
e
 o

f a
n

 
in

tern
al n

o
te fro

m
 a clerk

 to
 

h
is su

p
erio

r, u
sin

g
 lan

g
u

ag
e 

su
ch

 as, "O
n

e o
f, th

e m
ain

 
ch

aracteristics to
 b

e fo
u
n
d
 in

' 
y

o
u

r w
o

rk
 o

n
 th

is co
u

rt.. . ." 
T

he C
ronson docum

ent argued 
th

at th
e 1

1
9
6
 d

ecisio
n
 sh

o
u
ld

 _
  be repudiated by the court but 

th
at C

o
n

g
ress, n

o
t th

e co
u

rt, 
sh

o
u
ld

 attem
p
t to

 im
p
lem

en
t 

any change from
 segregation. 

A
t the tim

e of the R
ehnquist 

c
o
n
tro

v
e
rsy

 in
 1

9
7
1
, th

e
 

C
ronson docum

ent could not 
b
e lo

cated
 fo

r co
n
trast w

ith
 

th
e
 m

e
m

o
 s

ig
n
e
d
 b

y
 

R
eh

n
q
u
ist. K

lu
g
er say

s h
e 

discovered it in copies of the 
Jack

so
n

 p
ap

ers fo
rw

ard
ed

 to
 

him
 tw

o years ago by P
hilip B

. 
K

u
rla

n
d
, U

n
iv

e
rsity

 o
f 

C
h

icag
o

 law
 p

ro
fesso

r an
d

 
custodian of the Jackson files. 


