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IC
1 

justices M
ust D

ecide on O
w

n. E
thics 

B
y L

inda M
athew

s 
L

os A
ngeles T

im
es 

_   W
hen the Suprem

e C
ourt 

w
as asked to decide w

hether 
th

e D
istrict o

f C
o
lu

m
b

ia
 

T
ra

n
sit C

o
. w

a
s v

io
la

tin
g

 
th

e con
stitu

tion
al righ

ts of 
its p

assen
gers b

y p
ip

in
g in

 
r
a
d

io
 b

r
o
a
d

c
a
sts o

n
 its 

tro
lley

s, th
e la

te J
u

stice 
F

elix F
ran

k
fu

rter d
isq

u
ali-

fied 
- – 

F
rankfurter, w

'ho rode the 
tro

lley
s to

 w
o
rk

 eg
et d

a
y
 

an
d

 h
ated

 th
e rack

et of •th
e 

ra
d

io
s, sa

id
 h

e co
u

ld
 n

o
t 

render an im
partial decision. 

"M
y feelings ar,e so strongly 

en
gaged

 as a victim
 of th

e 
p

ractice in
 ;icontroversY

 that 
I 

h
a
d

 b
etter n

o
t p

a
rtici-

p
ate,"

 h
e explained. 

S
o
m

e la
w

y
ers h

a
v
e sa

id
 

F
rankfurter w

as overscrupu-
lou

s, an
d

 p
erh

ap
s even

 self-
in

d
u

lgen
t, b

u
t h

is d
ilem

m
a 

in
 th

a
t 1

9
5

2
 ca

se has be-'
 

co
m

e ev
en

 m
o
re co

m
m

o
n

 
for S

u
p

rem
e C

ou
rt ju

stices 
in

 th
e p

ast d
ecad

e. 
P

r
o
d

d
e
d

 b
y
 a

 n
e
w

ly
 

en
a
cted

 co
d

e o
f ju

d
icia

l 
eth

ics a
n

d
 th

e a
g
g
ressiv

e 
d

em
an

d
s' of th

e p
arties in

-
volved -in pending cases, the 
m

em
b

ers of A
m

erica's h
igh

-
e
st .tr

ib
u

n
a
l h

a
v
e
 b

e
e
n

 
forced

, m
ore an

d
 m

ore fre-
q

u
en

tly, to d
ecid

e w
h

eth
er 

th
ey are fit to sit in

 p
articu

-
lar cases. 

L
ast term

, 19 of th
e 149 

cases in w
hich opinions w

ere 
h

an
d

ed
 d

ow
n

 w
ere d

ecid
ed

•  
w

ith
 o

n
e o

r m
o
re ju

stices 
disqualified. T

hat is a record, 
accord

in
g to statistics m

ain
-

tain
ed

 b
y th

e H
arvard

 L
aw

 
R

eview
., 	

" 
T

h
e figu

res do_not take 
in

to accou
n

t th
e n

u
m

erou
s 

occasions ok w
hich Justiees 

disqualified them
selves from

 
v
o
tes ta

k
en

 tif d
ecid

e 
S

ee D
IS

Q
U

A
L

IF
Y

, B
5, C

ol. 1 

D
ISQ

U
A

L
IF

Y
, F

rom
 H

l 
w

h
eth

er to
 h

ear an
 ap

p
eal, 

o
r th

e
 fa

c
t th

a
t h

a
lf th

e
 

cases w
ere d

ecid
ed

 b
efo

re 
Ju

stices W
illiam

 H
. R

eh
n

-
q
u
ist an

d
 L

ew
is F

. P
o
w

ell 
Jr. w

ere sw
orn in. 

So far in
 th

e co
u

rt term
 

that began O
ct. 2, three jus-

tices have been caught up in 
disqualification controver-
sies and several others have, 
w

ith
 le

ss fa
n

fa
re

, ta
k

e
n

 
them

selves out of cases. 
Ju

stice B
y
ro

n
 R

. W
h
ite 

h
as co

n
sid

ered
 rem

o
v
in

g
 

him
self and his vote, w

hich 
co

u
ld

 b
e d

ecisiv
e, fro

m
 a 

pending D
enver case testing 

how
 far N

orthern school dis-
tricts m

ust go in desegregat-
ing schools. A

ccording to his 
office, •  he is w

orried that his 
involvem

ent could be ques-
tioned because he once be-
longed to a D

enver law
 firm

 
that at one tim

e represented 
th

e sch
o
o
l b

o
ard

 in
 o

th
er 

litigation
. 

P
ow

ell 
h
as d

eclin
ed

 to
 

participate in at least 15 bus-
in

ess cases b
ecau

se o
f h

is 
stock holdings. In one case, 
grow

ing out of an antitrust 
su

it ag
ain

st th
e F

alstaff 
B

rew
ing C

orp., P
ow

ell "re-
fused" him

self (the techni-
cal term

 for self-disqualifica-
tion) only after he w

as criti-
cized by W

ashington new
s-

papers. H
e ow

ns 880 shares, 
w

orth about $55,000, in A
n-

heuser-B
usch, a com

petitor  

of F
alstaff w

hich m
ay profit 

if F
alstaff lo

ses. 
A

nd, in an unprecedented 
m

o
v
e, R

eh
n
q
u
ist released

 a 
16-page m

em
orandum

 justi-
fy

in
g
 h

is p
articip

atio
n
 last 

term
 in tw

o 5-to-4 decisions. 
H

e had been asked to recon-
sid

e
r o

n
 th

e
 g

ro
u
n
d
 th

a
t, 

w
h
ile in

 th
e Ju

stice D
ep

art-
m

en
t, h

e w
as alleg

ed
ly

 in
-

v
o
lv

ed
 in

 th
e cases an

d
 ex

-
p
ressed

 h
is o

p
in

io
n
 o

n
 th

e 
m

erits o
f th

e co
n

stitu
tio

n
al 

argum
ents. 

T
h

e reaso
n

 d
isq

u
alifica-

tion questions cause individ-
ual justices so m

uch anguish 
—

 an
d
 create su

ch
 co

n
tro

-
versy in the legal com

m
unity 

—
is that, w

hen it com
es to 

excusing them
selves, the jus-

tices freq
u

en
tly

 h
av

e o
n

ly
 

th
eir o

w
n
 co

n
scien

ces to
 

guide them
. 

T
hey are not legally bound 

b
y
 th

e eth
ics co

d
e w

h
ich

 
governs the low

er courts and 
m

u
st in

stead
 lo

o
k

 to
 o

n
e 

lo
o

se
ly

 w
o

rd
e
d

 fe
d

e
ra

l 
statute and precedents set by 
others, none of w

hich m
ay 

be directly relevant. 
"A

 ju
d
g
e h

as to
 w

eig
h
 

conflicting values w
hen he 

d
ecid

es w
h
eth

er to
 ex

cu
se 

h
im

se
lf," sa

y
s Jo

h
n

 P
. 

F
ran

k
, a P

h
o
en

ix
 atto

rn
ey

 
and form

er S
uprem

e C
ourt 

clerk
 w

h
o
 h

as w
ritten

 ex
-

tensively about disqualifica-
tion. "O

n the one hand, he 
w

an
ts to

 b
e fair. O

n
 th

e  

o
th

er, h
is jo

b
 is to

 d
ecid

e 
cases. If y

o
u
 P

u
sh

 b
ias to

 
the point of' disqualifying a 
ju

d
g
e ju

st b
ecau

se h
e h

as a 
firm

 o
p
in

io
n
 o

n
 so

m
e issu

e 
o
r a n

o
d
d
in

g
 acq

u
ain

tan
ce 

w
ith

 a p
arty

, y
o

u
 m

ak
e it 

im
p
o
ssib

le fo
r h

im
 to

 fu
n
c-

tio
n
 as a ju

d
g
e." 

"If a d
istrict co

u
rt ju

d
g

e 
feels uncom

fortable , sitting 
in

 a case, h
e can

 d
isq

u
alify

 
h
im

self w
ith

o
u
t p

articu
lar 

an
x

iety
 b

ecau
se h

e k
n

o
w

s 
so

m
e o

th
er d

istrict co
u
rt 

ju
d
g
e
 c

a
n
 re

p
la

c
e
 h

im
," 

F
rank said in a recent inter-

v
iew

. "S
u
p
rem

e C
o
u
rt ju

s-
tices d

o
n

't h
av

e th
e sam

e 
lu

x
u
ry

. T
h
ey

 d
o
n
't h

av
e re-

p
lacem

en
ts. If o

n
e o

f th
em

 
sits out a case, the case m

ay 
b
e d

ecid
ed

 d
ifferen

tly
 o

r 
th

e co
u

rt m
ay

 sp
lit, 4 to

 4
, 

th
u
s u

p
h
o
ld

in
g
 th

e lo
w

er 
court ruling w

ithout settling 
the issue." 

R
eh

rad
ist cited

 so
m

e o
f 

these sam
e considerations, 

as w
ell as F

ran
k

's law
 re-

v
iew

 articles, in
 a recen

t 
m

em
orandum

 justifying his 
participation last spring in 
cases involving S

en. M
ike 

G
ravel (D

-A
laska) and A

rm
y 

spying. M
otions for rehear-

ings in both cases w
ere filed 

o
v
er th

e su
m

m
er, acco

m
-

panied by specific requests 
—

w
hich are practically un-

heard of—
for R

ehnquist to 
disqualify him

self. 
T

he G
ravel case involved 

th
e sen

ato
r's claim

 th
at 

a 

B
o
sto

n
 g

ran
d
 ju

ry
 lack

ed
 

au
th

o
rity

 to
 q

u
estio

n
 h

im
 

o
r h

is aid
es ab

o
u
t arran

g
e-

m
en

ts th
ey

 h
ad

 m
ad

e fo
r 

B
eacon P

ress to publish the 
P

e
n
ta

g
o
n
 p

a
p
e
rs. G

ra
v
e
l 

said
 R

eh
n
q
u
ist sh

o
u
ld

 h
av

e 
excused him

self -because he 
h

ad
 w

o
rk

ed
 o

n
 th

e g
o

v
ern

-
m

ent's suit to block publica-
tio

n
 o

f th
e sam

e d
o

cu
m

en
ts 

by T
he N

ew
 Y

ork T
im

es and 
T

h
e W

ash
in

g
to

n
 P

o
st. In

-
stead, R

ehnquist cast the de-
cid

in
g
 v

o
te as th

e co
u
rt re-

jected
 G

rav
el's arg

u
m

en
t 

th
at h

is co
n
g
ressio

n
al in

t- 
 shielded him

 and his 
staff. 

In th
e A

rm
y

 sp
y

in
g

 case, 
the A

m
erican C

ivil L
iberties 

U
nion had sued on behalf of 

sev
eral an

tiw
ar activ

ists to
 

stop the P
entagon from

 com
-

piling dossiers on A
m

erican 
civ

ilian
s. A

s an
 assistan

t at-
to

rn
ey

 g
en

eral, R
eh

n
q
u
ist 

to
ld

 a S
en

ate su
b
co

m
m

ittee 
th

at h
e •th

o
u
g
h
t th

e p
lain

-
tiffs h

ad
 n

o
t stated

 a leg
al 

c
la

im
 th

e
 c

o
u
rts sh

o
u
ld

 
recognize. L

ater, he cast the 
d
ecid

in
g
 v

o
te as th

e 
Su-

prem
e 

C
ourt, for the sam

e 
reasons R

ehnquist had cited 
in

 h
is testim

o
n
y
, rejected

 
th

e su
it. 

R
ehnquist's participation 

in both cases w
as a surprise 

to
 m

an
y
 co

u
rt o

b
serv

ers, 
w

ho had assum
ed he w

ould 
disqualify him

self. E
qually 

surprising w
as the m

em
o he 



issued in turning down the 
requests for rehearings. It 
was the first time a justice 
had gone to such lengths to 
defend his actions. 

In the memo, he dismissed 
Gravel's suggestion that he 
was biased as "frivolous" 
and insisted that the ,sena-
tor's case and the suits 
against The New York Times 
and The Post raised "en-
tirely different constitu-
tional issues." 

The justice was harder 
pressed to explain the Army 
spying case. He began by 
citing the federal statute 
governing the actions of all 
federal judges, which pro- 
vides: 	_ 

"Any justice of the United 
States shall disqualify him-
self in any case in which he 
has a substantial interest, 
has been of counsel, is or 
has been a material witness. 
or is so related to or con-
nected with any party or his 
attorney as to render it im-
proper, in his opinion, for 
him to sit...." 

Renquist implied that the 
"substantial interest" lan-
guage was limited to stock 
holding or financial interest. 
As to whether he was "so 
related to or connected with 
any party . . . as to render 
it improper, in his opinion, 
for him to sit," Rehnquist 
insisted that his association 
with the Justice Department 

alone did not call for his 
disqualification because the 
government's case was pre-
pared in a section of the 
depart/Tient different from 
the one he headed. 
••Rehnquist denied that his 

testimony before Sen. Sam 
J. Ervin .Jr.'s (D-N.C.) judi-
ciary subcommittee required 
his disqualification, as the 
ACLU had claimed. "None 
of the former justices , of 
this court . . . have followed 
a practice of disqualifying 
themselves in cases involv-
ing points of law with re-
spect to which they had ex-
pressed an opinion or for-
mulated policy prior to as-
cending to the bench," he 
said. 

The ACLU, which had 
been hesitant to file the 
rehearing petition, was 
equally slow in responding 
to the Rehnquist memo. 

"We were reluctant to 
jump on Justice Rehnquist 
afterward," John H. F. Shat-
tuck, an ACLU lawyer,' said 
last week. "It's a serious 
matter to be questioning the 
ethics of a Supreme Court 
justice." 

But, after some study of 
the memo, Shattuck said he 
was convinced that "Rehn-
quist's values are wrong." 

"He seems to think it's 
more important to reach a 
decision and settle an issue  

than to preserve the court's 
impartiality," Shattuck said. 
"That's a sort of judicial ad-
ministration view—you 
know, get the cases out of 
the way—but we find it 
disturbing." 

The ACLU was especially 
disturbed that Rehnquist 
brushed aside the references 
in their petition to the Code 
of Judicial Conduct, which 
was adopted by the Ameri- 

can Bar Association in Au; 
gust. The applicable section, 
of the code—thought by 
some to be the ABA's in- 
direct rebuke to Rehnquist 
—says that "A judge for 
merly employed by a gotr-
ernmental agency shoulg 
disqualify himself in a preo 
ceeding if his impartialiti 
might reasonably be clues. 
tioned because of such as .;  
sociation." 


