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Y NOMINATING William H. Rehn-

quist for the Supreme Court, Presi-

dent Nixon succeeded in compounding
a paradox. S

For some time the President, out-

wardly the most conservative chief ex:

ecutive since ‘Herbert Heover, has

been able to'undércut his liberal Dem-~

ocratic opposition in a number of
‘breathtaking moves inconsistent with
his past. R

In much of this the President has

had the political counsel of his con-
servative -~ Attorney o]
Mitchell, and. of the always helpful

legal advice of the equafly tahserva’
tive Rehnquist. The new nominee has
taken what normally is a rather ¢h--

scure office~-assistant aitorney ,gent:
eral, Office of Legal Counsel—and

molded it into one of the key pobitions’

of the administration. He is the legal
fireman who has dutifully trekked to

--and also of the

General, “Johm
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Capitol Hill to face »ften hostiue ques-
tioning by coungressional committees.
And he has sped around the country
muking speeches defending adminis-
tration action.

Running through many of those

- legal opinions and statements is a com

mon theme of expanded governmental
powers, centered in the exccutive, vis-
a-vis both Congress and the individual.
The history of the American presi-
dency, constitutional historian E¢ward
Corwin said in 1857, has been one of
gradual - aggrandizement of power in
that branch of government—at the ex-
pense of Congress and the judiciary
! states. Under Mr.
Nixon, in less than three years that
slaw development has significantly in-
creased. William Kehnquist §s the resi-

. dent theorist who finds within the
* erevices of constitutional law ample

Justification for whatever the Presi-

. dent has wanted {o do. His innate legal
- ability, coupled with a low-key manner

and .unflappable. approach, made him
particularly effective both before Con-
gress and on the lecture platform.

See REHNQUIST, Page B3
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;Does the “President’s lawyer’s law-
yer” find any irony or paradox in a sit-
uation where he, a Goldwater Republi-
cah, supporfs more governmental
power over the individual and over the
economy’ The answer is not apparent

now. Outwardly, at least, Rehnqmst is

entirely seren¢; able to turn away even
those who most strongly disagree with
him with a quiet answer, often accom-
panied with a smile. In this regard, he
is“an excellent model of the legal:ap-
paratchik. ‘'The apparatchik, -as political
scientists - Zbigniew : Brzezinski - and
Samuel Huntington have said, is the
government official who “must please
superiors and prod Subordinates,” as
cdntrasted with the ‘politician who
“faust. persuade - equals.” . Certainly,
Rehnquist has pleased his superiors;
that he can “prod subordinates” must
bé taken for granted. :

A Spotty Record - -
FHETHER - HIS - OPINIONS .as a
lawyer - stand for anything more

than mere advocate’s briefs, in which
he put a lawyer's: best foot forward, is

another matter. As with so many, the .

réeord at best is spotty. Some are care-
ful analyses of complex legal issues
that show a proper appreciation of the

many factors that bear upon any con-

stitutional' question. :Others appear to
be" hastily written statements that sim-
ply do not hold up under scrutiny.

“An example of the former is his tes-
timony last July before Sen. Sam J. Er-

vin’s Subcommittee  on Separation of"

Powers -on the controversial issue of
“gxecutive privilege.” As part of a con-
tinuihg campaign to retrieve some lost
powers, Congress for some time has
been restive over the refusal of execu-
tive officials to testify and to produce
documents. The problem did not origi-
nate with President Nixon (and doubt-

less his successors will also have to

fice it). -During those  hearings
Rehnquist produted a thoughtful, care-
fully reasoncd defense of - executive
privilege, tracing its origins back to

Washington. Among a panel of wit-

nesses  that - included Dean Acheson,
Averell Harriman and William Bundy,

' Rehnquist came through as well as any

and ‘better than mest. He did a work-

.manlike .job, whether or not one -

agress with his conclusion (that the

President could assert the privilege).
On the other hand, in his last ap-

pearance before the same subcommit-

tee, on Oct. 5, he tried to defend allo-

cation of new powers to the Subversive -

Activities Control Board in a prepared
statement that was woefully inade-
quate. At issue was Executive Order
11605 (which Rehnquist had approved
as assistant attorney general), by
which the President gave the all but
defunct SACB power to update and
control the government’s list of sub-

versive organizations. That list is one '

of the less happy vestiges of the colder
parts of the Cold War; it originated in
executive orders from Presidents Tru-
man and Eisenhower. Rehnquist struck
out on this appearance. He convinced
no one other than Sen. Edward Gur-
ney, a Republican member of the sub-
committee. His statement did not even
attempt fo meet Senator Ervin’s objec-
tions that the new SACB action would
be unconstitutional under the First
Amendment, although he did try to
show that the executive order did not
encroach on the power of Congress.
On the record, then, one can render
the Scottish verdict of “not proven” to
the President’s assertion that Rehn-
quist is “fantastic” and that he has “one
of the finest legal minds in this whole
nation today.” - It would be more accu-
rate to say that he does indeed have a
good mind and that he appears capable
of producing comprehensive and sys-

" tematic discussions of complicated

legal matters.

More Than a Lawyer

HAT. WOULD, BE enough, . per-
) haps, if the job of a Supreme
Court justice. is merely that of being &
good lawyer. But it isn’t. To be a jus-
tice one should have a breadth of vi-
sion and a sensitivity to the subtleties,
not only of legal technicalities, but

also to the larger problems facing so- -

ciety. Henry Steele Commager put it
succinctly: “Great questions of consti-
tutional law are great not because they
are complicated - legal or technical
questions, but because they embody is-
sues. of high policy, of pubhc good of
morality.”

That - Rehnquist is very “conserva-

tive” - cannot be doubted. But he is

hardly a “strict constructionist.” His
judicial cosmology has enabled him to
give awesome expansions of presiden-
tial power, while at the same time crit-
icizing Supreme Court decisions pro-
tective of the rights of suspected crimi-
nals. The Court is engaged in endless
balancing of the many interests of a di-

‘great

verse-now sadly splmtered—somety.
Decisions in cases brought to the jus-
tices cannot be attained by reference
to the Constitution itself, or to logical
derivations from its text. Judges have
to exercise what Oliver Wendell

Holmes called “the. sovereign preroga-
tive of choice” between conflicting
principles that often hoth - carry at
least outward persuasiveness. How

-well a given person fulfills his task of

making those choices is the mark of a
great justice. There is no vade mecum
or table of logarithms by which he can
plot his. course He must, of necessity,
weigh those conflicting interests and
produce decisions that display, as that
judicial  conservative Felix
Frankfurter once said, both “logical

- unfolding” and “sociological wisdom.”
There can be little doubt ‘about -

Rehnquist’s ability as a logician; what
is not known is the other half of
Frankfurter’s formulation.

It is really idle to speak, as people so
often do, of “liberals” or ‘“conserva-
tives” on the Court. In this topsy turvy
world, those words have lost all mean-
ing — save, perhaps, on some specific
issues. What we should know is what a
conservative wants to “conserve.” For

_any nominee, in other words, what are

the values that he considers worth pre-
serving or furthering?

For Rehnquist, the record provides a

rather cl‘ear picture, based on his
public positions as assistant attorney
general. If those opinions display both
his opinion and that of his client (the
President), his judicial universe is one
of expanded power of government
(equated mainly with presidential
power), coupled with a strict law-and-
order philosophy. Several examples
show the pattern:

® When last May mass arrests were
made by Washington police in the
Mayday demonstrations, Rehnquist es-
poused a doctrine of “qualified martial
law.” In so doing, he adapted a legal
notion that had some currency in the'
past in labor disputes and made it ap-
plicable to antiwar activity. His posi-
tion was recently knocked down by the
U.S. Court of Apeals, which invalidat-
ed most of the arrests.

® During testimony before Sen
Ervin’s Subcommittee on Constitu-
tional Rights, he flatly maintained—to
the consternation of many—that even
senators could be put under surveil-
lance if the executive thought it neces-
sary. In reply to Ervin's question of

H



whether he as a senator could be spied
upon, Rehnquist replied in part: “I
don't think it (such spying) raises a
First Amendment violation.” (In a later
speech, however, Rehnquist set forth a
more dispassionate and reasonable
statement of the government’s right
and duty to gather information).

® He has defended wiretapping, even
in: the face of some loss of an individ-
ual’s privacy, as not too high a price to
pay if it helps stop major crime.

® In criminal law matters, he has
been both a strict and a loose con-
structionist—strict as against the sus-
pect, loose insofar as the government’s
ability to deal with him is concerned.

An Executive Activist
UCH POSITIONS hardly coincide
with a tender regard for constitu-
tional liberties in the Bill of Rights.
Are they Rehnquist's personal views as
well as those of his client? On the rec-
ord, again, the answer seems to be yes.
None of those positions can be said to
be that of a strict constructionist. A
fair judgment, then, would be that as
assistant attorney general, Rehnquist
has been an “activist,” one who assidu-
ously sought ways to aggrandize presi:
dential (and governmental) power.
Perhaps that is .why Mr. Nixon
ended his nominating speech of Lewis

\
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Powell and Reh/nquist with a homily
about the need to respect the Court as
an institution. Now that he has suc-
ceeded in packing the Court with his

brand of activist justices, the President -

can neatly reverse his field and call
for applause for the ngh Bench—
when only recently he was speaking in
highly critical terms about it.

The President, of course, is entitled
to ask a person’s philosophy before
naming him to the Supreme Court. Nor
is there any requirement that nomi-
nees be of different philosophies.
Nothing in the Constitution or in past
practices of Presidents would Imit
President Nixon in either respect. Nor
is there anything in the Constitution to
prevent the Senate from deeply inquir-
ing into a nominee’s predilections.

For anyone, including the President,

to speak of “strict construction” or to

say that the task of a judge is merely
to “interpret” the Constitution is to
play with words. The important ques-
tions are: “Strict about what?” and
“What does ‘interpret’ mean?” Even

the most “activist” judge can validly .

say that he, too, is only interpreting the
Constitution. Any casual student of
constitutionial law can soon produce
numerous instances where allegedly
“conservative” justices, such as Chief
Justice Burger and Justice Blackmun

‘Wilson said is so: necessary for S

(Mr. leons f1rst two appomtments), .,_,f
have loosely construed (mterpreted)
the Constitution. -

In sum, William Hubbs Rehnquxst ;
doubtless is -a- superior: legal technos .
crat. Whether he will display that qual-
ity of .statesmanship that. Woodrow.

preme Court justices.is still unknown,.
He has the mind for it; the question 1sﬂ
whether he has the spirit. There is )
some precedent forthinking he may,.
however forlorn that hope might b
Lord Coke, so the story_goes, was a

_assiduous, even vicious prosecutor for.

the Crown, but when he was called to

‘the bench he held that even the ng

himself was subject to the “artificial *'
reason of the law.” Rehnquist, since ar-
riving in Washington, has shown at |
least a limited capacity for growth -
That he will view problems dlfferently
when his .“client” is all the people,
rather than just the President, is some- r
thing for which we can afl fervently
hope

But by and large despite the myth to
the contrary, the Supreme Court (as..
with the presidency) has never been a ..
place where men can or will grow
“larger.” People in high public. office,_
tend to be essentially the same as they-...
were before election or appointment‘

Ve don't like to believe this, but it is. ;
the lesson of history. . -
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