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Senator F
annin R

ebuts an E
ditorial on M

r. R
ehnquist's N

om
ination 

I fin
d
 m

y
self in

 d
isag

reem
en

t w
ith

 th
e 

conclusion of T
he W

ashington P
ost's though-

fu
l ed

ito
rial o

n
 th

e P
resid

en
t's S

u
p
rem

e 
C

o
u
rt n

o
m

in
ees in

 th
at M

r. R
eh

n
q
u
ist is 

com
m

itted to a philosophy that consistently 
subordinates individual rights to governm

en-
tal p

o
w

ers. M
y
 o

w
n
 rev

iew
 o

f M
r. R

eh
n
-

quist's record convinces m
e that he both un-

derstands and believes in the rights and lib-
erties guaranteed to individuals by our C

on-
stitution,, and that he w

ill devote his very 
considerable talents to assuring that those 
rig

h
ts an

d
 lib

erties are m
ean

in
g
fu

l—
th

at 
the C

onstitution continues to be, as he said 
at the hearings, a living docum

ent. 
T

he best w
ay to support m

y conclusions is 
to let the nom

inee speak for him
self. I have 

assem
bled som

e of the passages from
 M

r. 
R

eh
n
q
u
ist's testim

o
n
y
 an

d
 earlier state-

m
ents that m

ake m
e confident of his devo-

tio
n
 to

 civ
il lib

erties as em
b
o
d
ied

 in
 o

u
r 

C
onstitution. 
It has been said that M

r. R
ehnquist does 

not understand the B
ill of R

ights and w
ould 

like to do aw
ay w

ith it. A
t the hearings, M

r. 
R

ehnquist said it. w
as certainly the purpose 

of the B
ill of R

ights to put restraints on gov-
ernm

ent: 
"I think specifically the B

ill of R
ights 

w
as designed to prevent . . . a m

ajority, 
perhaps an ephem

eral m
ajority, from

 re-
strictin

g
 o

r u
n
d
u
ly

 im
p
in

g
in

g
 o

n
 th

e 
rights of unpopular m

inorities." 
In a speech given in D

ecem
ber of 1970 en-

titled "O
fficial D

etention, B
ail, and the C

on-
stitution," M

r. R
ehnquist said: 

"O
ur m

ost basic freedom
s, those found 

in
 th

e B
ill o

f R
ig

h
ts, are d

eterm
in

ed
 

from
 events and conflicts arising out of 

the fam
iliar contacts betw

een individuals 
and the public authorities ... 

"W
e assum

e that under our philosophy 
of governm

ent the individual is guaran-
teed the freedom

 or sanctity of his person 
—

in
 sh

o
rt, th

e 'rig
h
t to

 b
e let alo

n
e . . 

"F
reedom

 of the person does not appear 
. 	

. 	
. 	

•  

as a single constitutional rignt, out is em
-

b
o

d
ied

 in
 th

e id
eas o

f th
e F

o
u

rth
, F

ifth
, • 

and E
ighth A

m
endm

ents ... 
"T

h
e
se

 p
ro

v
isio

n
s, ta

k
e
n

 to
g

e
th

e
r, , 

dearly express a constitutional right to be 
let alo

n
e, an

d
 as w

e alll k
n
o
w

 th
is rig

h
t 

has been , vigorously protected by the S
u-

prem
e C

ourt." 
O

n
 th

e su
b
ject 9

f freed
o
m

 o
f th

e p
ress, 

M
r. R

ehnquist stated at the hearings: 
"W

ell, I think it w
ould be inconceivable 

fo
r a d

em
o
cracy

 to
 fu

n
ctio

n
 effectiv

ely
 

w
ithout a free press, because I think that 

the dem
ocracy depends in an extraordi-

narily large degree on an inform
ed public 

opinion. A
nd that the only chance that the 

'outs,' or those w
ho do not presently con-

trol the governm
ent, have to prevail at the 

n
ex

t electio
n
 is to

 m
ak

e th
eir v

iew
s 

k
n
o
w

n
 an

d
 th

at th
e p

ress is o
n
e o

f th
e 

- principal, probably the principal, m
edia in 

the country through w
hich that can be ac-

com
plished. 

 
"I b

eliev
e it is a fu

n
d
am

en
tal u

n
d
erp

in
-

ning of a dem
ocratic society." 

It has been suggested that M
r. R

ehnquist 
h
as tak

en
 th

e p
o
sitio

n
 th

at th
e o

n
ly

 re-
straint on executive branch w

iretapping and 
surveillance should be self restraint. A

 brief 
rev

iew
 o

f h
is testim

o
n

y
 an

d
 earlier state-

m
ents show

s this to be utterly unfounded. 

S
peaking of the executive pow

er to m
aintain 

surveillance, M
r. R

ehnquist testified: 
"W

ell, I certainly perceive lim
its in the 

F
irst A

m
endm

ent, in the F
ourth A

m
end-

m
ent, and w

ithout reading a catalog, I sus-
pect there are other lim

its." 
A

nd further: 
"the only legitim

ate use of surveillance 
is eith

er in
 th

e effo
rt to

 ap
p

reh
en

d
 o

r 
solve a crim

e or prevent the com
m

ission 
of a crim

e . . . surveillance has no prooper 
ro

le w
h
atso

ev
er in

 th
e area w

h
ere it is 

sim
ply dissent rather than an effort to ap- 

prehend a crim
inal." 	

• 
A

lthough he stated that under present law
 

observat'on of persons in public places is 
not per se unconstitutional, he indicated that 
any elem

ent of harassm
ent or chilling effect 

on free expression presents a question of 
fact to be considered in the context of indi-
vidual cases. 

A
t hearings before S

enator E
rvin's S

ub-
com

m
ittee on S

urveillance, M
r. R

ehnquist 
said: 

"I do not conceive it to be any part of 
the function of the D

epartm
ent of Justice 

or of any other governm
ental agencies to 

surveil or otherw
ise 'observe people w

ho 
are sim

ply exercising their F
irst A

m
end-

m
ent rights." 

W
hen asked how

 he w
ould balance the 

interest of the individual in privacy against 
scoiety's interest in law

 enforcem
ent in the 

area of w
iretapping, M

r. R
ehnquist replied: 

"I think a good exam
ple of a line that has 

been draw
n by C

ongress is the A
ct of 1968 

w
hich outlaw

ed all private w
iretapping 

and w
hich required, except in a national 

secu
rity

 situ
atio

n
, p

rio
r au

th
o

rizatio
n

 
fro

m
 a co

u
rt b

efo
re w

ires co
u

ld
 b

e 
tapped." 
A

nd later in the hearings, he said: 
"I doubt that you can find any statem

ent, 
S

enator, in w
hich I have suggested that 

th
e g

o
v

ern
m

en
t sh

o
u

ld
 b

e g
iv

en
 carte 

blanche authority to bug or w
iretap. I re-

cently m
ade a statem

ent at a forum
 in the 



New York School for Social Research in 
New York, attended by Mr. Meier of the 
Civil Liberties Union and Mr. Katzenbach, 
that I thought the government had every 
reason to be satisfied with the limitations 
in the Omnibus Crime Act of 1968." 
And further: 

"certainly, the government cannot simply 
go out on a fishing expedition, promis-
cuously bugging people's phones." 
Later he noted that: 

"Congress has it within its power anytime 
it chooses to regulate the use of investiga-
tory personnel on the part of the Execu-
tive Branch. It has the power as it did in 
the Omnibus Crime Act of 1968 of saying 
that federal personnel shall wiretap only 
under certain rather strictly defined 
standards.' 	 I 

Finally, Mr.. Rehnquist has been said to 
be insensitive to the rights of the accused. 
Yet a rearing of the many statements he 
has made on this subject shows that he 
has been consistently aware of the consid-
erations on both sides of these very diffi-
cult issues. 

It is significant that Mr. Rehnquist was 
instrumental in formulating the depart-
ment'a position favoring the Speedy Trial 
Act of 1971. "The goal of the system," said 
Mr. Rehnquist,; "should be the administra-
tion of criminal justice in such a manner 
that the defendant is afforded a fair and 
prompt trial, that the innocent ,  are acquit-
ted, that the guilty are convicted, and that 
the process for making this determination 
is one which begins and ends within rea-
sonable Vine limits." 

In a May 1971 speech entitled "Conflict-
ing Values in the Administration of Jus-
tice," Mr. Rehnquist concluded ,a long ex-
position of the law in the area of the 
Fourth Amendment as follows: 
"Finally, I hope you can see from some of 
this discussion that no reasoned opinion 
can invariably insist that courts resolve all 
of these (Fourth Amendment) issues in 

favor of the criminal defendant. The is-
, sues are so complex and so important to 
all of us that it is wrong to think that ei-
ther side invariably has white hats. Ulti-
mately, decision is made by the balancing 
of the need of society for protection 
against crime against the need of the ac-
cused defendant for a fair trial and just 
results. Both of these values stand so high 
in the scale of most of us that none would 
want to say that one should automatically 
prevail at the expense of the other." 

PAUL FANNIN- 
tthited states Senator. 

Washington. 


