UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
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HAROLD WEISBERG .
Route 8 .
Frederick, Maryland

Plaintiff
v. » . Civil Action No.

U.S. DEPARTMENT OF JUSTICE :
10th and Constitution Ave., N.W.
Washington, D. C. .

U.S. DEPARTMENT OF STATE .
Virginia Ave., N.W. .
Washington, D. C.

Defendants

COMPLAINT

(Pursuant to Public Law 89-487; 5 U.S.C. 552)

1. Plaintiff brings this action under Public Law

89-487; 5 U.S.C. 552.

2. Plaintiff is a professional writer, living and

working in Frederick County, near the city of Frederick, in the

State of Maryland. Plaintiff has published a number of books
dealing with political assassinations and currently 1s devoting
his full time efforts to researching and writing additional

books on this same subject.

3, The Defendants are the U.S. Department of Justilce

and U.S. Department of State which are charged with the duty of
obtaining (on behalf of the propér authorities in the fifty
States of the Union) the extradition to the United States under

international law and treaty of persons from foreign countries
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who are charged with having committed extraditable crimes within

one of the fifty States of the Union.

4, On June 11, 1968, the Honorable Buford Ellington,'
Governor of Tennessee, formally requested of the U.S. Government |
that 1t obtain the extradition from the United Kingdom of James !
Earl Ray for the murder of Dr. Martin Luther King in Memphis,
Tennessee, on April 4, 1968. Governor Ellington stated that the
requested extradition came within the terms of the treaty exist-
ing between the United Kingdom and the United States, which was

signed on December 27, 1931, and which entered into force on

June 24, 1935 (47 Stat. 2122). !

5. The State of Missouri made a similar application
for extradition of the sald James Earl Ray as an escaped prisoner

and fugitive convicted of robbery.

6. Pursuant to these two requisitions, the Department
of State, acting through the U.S. Ambassador to the United King-
dom, made a formal request of the British Secretary for Foreign
Affairs on June 12, 1968, for the extradition of Ray. This

request had attached to it an unknown number of supporting docu-

ments.

7. A public hearing on the requisition was held in
the Bow étreet Magistrate's Court in London on June 27, 1968,
Maglstrate frank Milton presiding. At that hearing the United
States was represented by Mr. David Calcutt, a British barrister.

8. At the hearing, in .addition to several witnesses
called to the stand, Mr. Calcutt presented to the Court on

behalf of the United States an unspecified number of affildavits,
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depositions, certifications, plctures, fingerprints, and other

identifiable records in support of the regquisition.

9. On July 2, 1968, James Earl Ray was ordered extra-
dited to the State of Tennessee to stand trial in Shelby County
for murder. Pursuant thereto, he arrived in Memphis, Tenneésee,

before dawn -on July 19, 1968.

10. - Subsequent to the extradition of Ray, the supporting
documents and other records (referred to in Paragraph 8, above) ;
were returned by the Magistrate's Court to the British Home i
Office, thence'tg the United States Embassy in London, thence to
the defendant U.S. Department of State in Washington, and finallyf

to the defendant U.S. Department of Justice in Washington.

11. By letter dated August 20, 1969 [Exh. A], a |

request was made to Attorney General John Mitchell on behalf of

the Plaintiff for access, inter alia, to "all documents filed by
the United States with the Court in England in June-July, 1968,
in the extradition proceeding by which James Earl Ray, the con-
victed killer of Dr. Martin Luther King, was returned to this
country. These proceedings were public, and in our view, all
décuments submitted on behalf of the United States constitute
publie reéords which should be made available to any person who

desires to see them." Reference was made to P,L. 89-847, Sec- !

tion 3(ec).

12. No written answer was received after a number of
weeks. However, a telephone call w;s received in early October
from Mr. Joseph Cella, Trial Attorney, Room 2229, Department of
Justice. Mr. Cella sald "we are working on Mr. Weisberg's
reguest." As a result, a letter, dated October 9, 1969, was
sent to Mr. Cella on behalf of Plaintiff; the letter [Exh. Bi'

indicated a willingness to wait a while longer.
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"'13. By letter, dated November 13, 1969 (Exh. C]

Mr. Richard C. Kleindienst, Deputy Attorney General, refused

Plaintifft's various requests.

pertinent to documents at 1ssue in this complalnt:

Justice to make the records available was made in a letter dated '

I regret that I must deny your request in all
particulars. 'No documents in the files of the
Department are identifiable as being copies of the
documents transmitted to British authorities through
diplomatic channels at the request of the States of
Tennessee and Missourl and presented to the Bow
Street Court by officlals of the United Kingdom. Fur-
ther such records pertaining to the extradition of
James Earl Ray as may be in our possession are part
of investigative flles compiled for law enforcement
purposes -and, as such, are exempt from disclosures
under the provisions of 5 U.S.C. 552(b) (7). :

I have also taken note of the statements in
your letter of August 20, 1969, to the effect that,
in your opinion, all documents submitted on behalf
of the United States in the extradition proceedings
constitute "public records" and that all the "papers"
were prepared in the Department of Justice. Our
refraining from making any comment respecting such
statements should not be taken as acquiescence by
the Department in your opinion and representation
in this respect.

14. Another attempt to persuade the Department of

November 26, 1969. [Exh. DJ].

[Exh. EJ], -again over the signature of the Deputy Attorney General)

stated "we adhere to the views expressed in our prior communica-

tions."

was unable to find the documents sought, 2 letter dated November

15. The Department's reply of December 15, 1969

16. As the Department of Justice had averred that it

26, 1969 [Exh. F] was sent to the Secretary of State on behalf
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of Plaintifl, asklng 1f the Department of State "either in its

files 1n Washington or London or elsewhere, have such documents
or coples thereof, and will they be made avallable promptly to

Mr; Weisberg per this request?"

17. On December 10, 1969, the Department of State
replied [Exh. G] it had had the originéls of the documents at

one time but had returned them to the "originating agency," the

‘Department of Justice. The Department of State neither confirmed

nor. denied whether it had retained copies of the documents in

queétion.

18. 1In view of the regulations of the Department of
Justice and in an excess of caution, another letter, dated
February 2, 1970 ([Exh. H] was sent to the Attorney General in
order that there would be no guestion of exhaustion of adminis-
trative remedies. At the time of filing of this complaint, no

reply to this letter has been recelved,.

19. The request remaining denied after exhaustion of
administrative procedures, Plaintiff filles this complaint pur-
suant to Public Law 89-487, further alleging that, pursuant to
this law, the Court shell determine the matter de novo and the

burden is on the agencies to sustain their refusal.

WHEREFORE, Plaintiff prays this hcnorable Court for
the following relief: that Defendants be ordered to produce.and
copy or make avallable for copying the original or copies of all
documents filed by the United States with the éow Street Magis-
trate's Court in London, England, in June-July, 1968, in the

extradition proceeding in which James Earl Ray was returned to
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the United States to stand trial for the murder of Dr. Martin

Luther King, and such other rellef as this Court may deem Just

and equitable.

Dated:

Marcin 11, 1970

Bunmord Fordinurnlh, \n.

BERNARD FENSTERWALD, JR.
927 15th St., N.W.
Washington, D.C. 20005
Tel: 347-3919

Attorney for Plaintiff
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August 20, 1969

The Henorsble John Mitchell
Attorney General
Washington, D. C. 20530

Dear Mr. Attormey Gemeral:

The undersigned have been retainad by Mr. Harold Wcisberg of
Frederick, Maryland, te proceed under the Freedom of Inforpatien
Act, P, L. B9-487, tc obtain disclosure of two specific, fdentifi-
able Governmeut records, copies of which sxre in the poasession of
the Department of Justice.

It f{s our view that, pursuant tc Sec. 3 (¢) of the Act, Mr.
Welsberg is entitled to prempt access to these particulsr documents.
Howsver, despite munerous written requests over a period of months,
not enly bhas Mr. Weisberg been denied access to the records, he has
not even received a reply to his repeated requests for the Depart-
ment's rules relating to accessability of records under the Act.
The files of your Department, especially these of the Criminal Divi.
sbn, contain copies of his various requests. After you have an
epportunity to review this correspondence, you might understand Mr.
Weisberg's sense of frustration, impatience, and anger, as well as
his decision to file suit.

Kevertheless, it seers only reasonable that we should bring this
matter to your attention before we file such a suit, in the hops that
you will direct your subordinates teo disclose these records to Mr.
Weisberg, and thercby avoid the expense, both in tire and roney, of
needless litigation.

The specific records requested by Mr. Weisberg are the following:

(1) All documents filed by the United States with the Court in
England in June-July, 1968, in the extradition proceeding by which
Janes Earl Ray, the convicted killer of Dr. Martin Luther King, was
returned to this country. These proceedings were public, and in eur
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The Honorable John Mitchell Page 2

view, al]l deocuments submitted on behelf of the United States con-
stitute public records which should be made available to any per-
son vho desires to sec them.

As the attached letter of May 1, 1969; fror the Chief Clerk of
Bow St. Magistrate's Court states "all papers which had been ment to
this Court frow Washington" have been returned to Washinzton, and, as
far as is known te the Clerk, no copies were retained in Frgland. We
reslize that the origimal of the returned "papers” may still be in
the possession of the Departsent of State, but, as the "papers" were
prepared in the Departwent of Juatice, we assuwee¢ that copies were re-
tained in your Departwemt's files. It is those that Mr. Weisberg asks
to see,

(2) 1In the District of Columbia Ceurt of General Sessions, on
January 18, 1969, in the case of State of loufsiana v. Clay L. Shaw,
in response to an order to show cause directed to James B. Rhoads,
Archivist of the United States, the Dapartment of Justice filed a brief o
which was appended 2 "1668 Pancl Review of Phetopraphs, X-Ray Film, Docu-
ments and Other Fvidence Pertaining to the Fatal Wounding of President
John F. Kexmedy on Novenber 22, 1963, in Dalles, Texas". A copy of this
docunent is enclosed. Your attention is directed te page 3 of the "Re-
view", and specifically to a reference in the middle of the page to a
"pemorandum of transfer, located in the National Archives, dated April 26,
1965"., This memorandur refers to a transfer of the autopsy photographs
and x-rays, although it is not clear from whom and to whor they were
traoaferved, It is this “memorandu of transfer" which Mr. Weisbery is
seeking, and which has been denied hiz by hoth the Department of Justice
and the Archives, despite lLis many written requests.

It §8 our eincere hope that litigation will not be necessary teo
effect & reconsideratiom of Mr. Weisberg's requests. If within two
weeks we do not receive a reply from you, we will assupe that the De-
partment is adamant in {ts present position and would prefer that we seek
disclesure by filing suit in the District Court as provided in Sec. 3 (c)
of the Freadon of Informstion Act.
Sincerely,

FENSTERWALD, BEVAN AND OHLHAUSKN

Bernard Fensterwald, Jr.
Foclosures

cc: Harold Weisberg, Route 8, Frederick, Maryland

BF: jb.
cc: P ading file




October 9, 1969

Mr. Joseph Cella

Trial Attormey

Room 2229 .

Tenth and Comstitution Ave.
Washingtom, D. C. 203530

Dear Mr. Cella:

1 deeply regret the continuing delay in the matter of govermment
records Mr. Harold Weisberg is entitled to and seeks. Because we
are anxious to be as cooperative as possible, we will further delay
for & short time the filing of an action i{n the hope that the need
for it may yet be eliminated.

This slso provides an opportunity for your supplying my client with
two other goverrment records he has requested and has not received.
These are (1) . the spectographic analyses of the bullet (Warren
Commission Exhibit Ne. 399) and fragments of the bullet as said to
have figured in the assassinstion; and (2) all records relating to
the weight and weighing of this bullet and these fragments at various
stages of the preparation of the evidence for the Warren Commission.
These records are in possession of the ¥BI.

Sincerely yours,

Bernard Fensterwald, Jr.
BF:cxr
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OFFICE OF THE DEPUTY ATTORNEY GENERAL |
WASHINGTON, D.C. 20530

NDV 13 1965

Mr. Bernard Fensterwald, Jr.
Fensterwald, Bevan and Ohlhausen
"Attorneys At Lew

927 Fifteenth Street, N. W.
Washington, D. C. 20005

Dear Mr. Fensterwald:

Reference is made to your letters of October $ and
August 20, 1969, requesting on behalf of your client, Herold
Weisberg, disclosure of certain documents which you state are
in the possession of the Department.

I regret that I must deny your request in all particulars.
No documents in the files of the Department are identifiable as
being copies of the documents transmitted to British authorities
through diplometic chennels at the regquest of the States of
Tennessee and Missouri and presented to the Bow Street Court by
officials of the United Kingdom. Further, such records per-
taining to the extradition of James Earl Ray &s may be in our
possession are part of investigative files compiled for lew
enforcement purposes and, &s such, are exempt from disclosure
under the provisions of 5 U.8.C. 552(b)(7).

The "memorendum of transfer" deted April 26, 1965,
relating to the autopsy performed on the remains of President
John F. Kennedy is not available for inspection for the reason
that disclosure of such memorandum would constitute & clearly
unwarranted invasion of personal privacy, thus being exempt
under the provisions of 5 U.§.C. 552(b)(6).

Other government records referred to in your letter of
October 9, 1969 and which you stete are in the possession of
the Federal Bureau of Investigation are not subject to disclosure
in that they are part of investigative files compiled for law
enforcement purposes and exempt under the provisions of
5 U.8.C.- 552(b)(7)-
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I have also taken note of the statements in your lelter of
August 20, 1969, to the effect that, in your opinion, all docu-
ments submitted on behalf of the United States in the extradition
proceedings constitute "public records” and that all the "papers"
were prepared in the Department of Justice. Our refraining from
meking eny comment respecting such statements should not be taken
as acquiescence by the Department in your opinion and representation
in this respect.

Sincerely,

o by R dsnar

RYchard G. Kleindienst
Deputy Attorney General
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November 26, 1969

Mr. Richard G, Kleindiemst
Deputy Attorney General
Washington, D.C. 20530

Dear Mr. Xlaindiensat:

Please refer to your letter to me of November 13th, a copy of which is
enclosed for your convenience.

In the second paragraph of your letter, you state: "No documents in the
files of the Department ere fdentifiable as being copies of the docu-
ments transwmitted to British authorities through diplomatic channels at
the request of the States of Tennessee and Missouri and presented to the
Bov Street Court by officials of the United Kingdow." (italics added).

You are correct} there are no such documents in the files of the Depart.
ment of Justice or elsevhere. The documents we seek are those presented
by Mr. David Calcutt, Emglish Barrister employed by the U.S. Goverument.

The Bow Street Court has veriffed that Mr. Calcutt presented certain
documents to the court for a public hearing on extradition. At the com-
pletion of the hearing, the docuwents were returned to U.S, authorities.

Frow » description of the documents, it seems clesr that they were

either prepared by or forwarded by the Department of Justice. Under
these circumstances, 1 am hard pressed to believe that the Department did
‘not retain a copy for its files. As the London proceeding was public, it
is equally difffcult to understand how they could now be relabeled as part
of an “"investigative file." I therefore renew my request for copies of
the documents specified above.

1f, against all tradition, the Depertment failed to retain a copy of the
docucents in this important case, can you suggest any Department or Agency,
other than the Department of State, which might have retained copies in
their files?

Our first communiéation on this subject requiraed slmost three months for
a reply. The Freedon of Information Act calls for prompt responses on
requests for information. 1 sincerely hope that you will favor us with &
prompt and unequivocal reply.

Most respectfully yours,

PRicrr Bernard Pensterwald, Jr.

Encl.
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OFFICE OF THE DEPUTY ATTORNEY GENERAL
WASHINGTON. D.C. l

DEC 15 196y

Mr, Bernard Fensterwald, Jr.
Fensterwald, Bevan and Ohlhausen
Attorneys At Law

927 Fifteenth Street, N.W.
Washington, D.C. 20005

Dear Mr. Fensterwald:

Reference is made to your letter of November 26,
1969 with attachment relative to the request of Mr. Harold
Weisberg for disclosure of certain documents which you
have stated are in the possession of the Department.

Please be advised that while we have noted and
have given careful consideration %o the statements in your
letter we adhere to the views expressed in our prior
communication.

Sincegely,

——faat j :ﬂcww
Richard G. Kleindienst
Deputy Attorney General



November 26, 1969

Honorable Williax P. Rogers
The Secretary of State
Washington, D. C.

Dear Mr. Secretary:

Por some months now, on behalf of my client, Mr. Harold Weisberg,
I have been seeking to get from the Department of Justice a copy
of all documents supplied to the Bon Street Magistrate's Court in
London by Mr. David Calcutt om behalf of the U.S. Government in
the public proceeding to require the extradition of Mr., James Earl
_ Ray in June-July, 1968. (See attached correspondence).

The Departwent of Justice has replied {evasively) that it does mwot
have copies of such documents and (unevasively) that, even if it
did have coples, they would oot be made available under the Freedon
of Information Act, despite the fact that the London proceeding was
public. .

Does the Department of State, efther in its files in Washington or
Londen or elsewhere, have such documents or copies thereof, and
will they be made available prowptly to Mr. Weisberg per this request?

As the Freedom of Information Act calls for prompt responses on
requests for information, 1 sincerely hope you will fawor us with
a prompt and umequivecal reply.

Most respectfully yours,

Bernard Fensterwald, Jr.

BF:crr
Encl.
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DEPARTMENT OF STATE !

washington, D.C. 20520
\

! December 10, 1969
{ A

Mr. Bernard Fensterwald, Jr.
Fensterwald, Bevan and Ohlhausen
927 Fifteenth Street, N.W.
Washington, D. C. 20005

Dear Mr, Fensterwald:

I have been asked to reply to your letter to the
Secretary of State, dated November 26, 1969, requesting
certain documents in connection with the extradition of
Mr. James Earl Ray.

Affidavits submitted to a foreign court in support
of a request for extradition become part of the records
of that court., Mr. Ray himself, however, made a similar
request some time ago, and the Department was able to
have the affidavits returned to the United States by
British authorities. Since the affidavits were originated
by the Department of Justice, we asked that Department's
views on their release to Mr. Ray. The Deputy Attorney
General advised us that the affidavits were considered to
be investigative files of his Department and exempt from
disclosure under subsection (e)(7) of section 552 of
Title 5 of the United States Code. In view of this
advice, the Department of State returned the affidavits
to the originating agency and so informed Mr. Ray.

Since the Department of State no longer has custody
of the affidavits you have requested, we are unable to
comply with that request. I regret that we cannot be
of assistance in this matter.

Sincerely yours,

\kéﬂ { ,5/1 o/,

fﬂ ///3. Edward L er1§/
: Deputy Legal AdvViser
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February 2, 1970

The Attorney General
Department of Justice
wWashington, D. C.

Dear HMr. Attorne& General:

Under letter of August 20 and October 9, 1569, on behalf
of our client, Mr. Harold Weisberg of Frederiok, Faryland,
we requested access to certain documents under section 3{(c)
of the Freedom of Information Act, P.L. 89-487., The re-
quest related to "all documents filed by the United States
with the Court in England in June-July, 1968, in the extra-
dition proceeding by whieh James Larl Ray, the convicted
killer of Dr. Martin Luther King, was returned to tinis
sountry.

In letters dated November 13 and December 15, 1989, this
request was refused by the Deputy Attorney Qeneral, HNr.
Riochard G. Kleindienst. Copies of this correspondence are
enclosed for your perussl.

_Under the regulatlions of the Department of Justice, our
client's administrative remedies will not have been ex-—
hausted without a reply to the request over your signature,
. as head of the Department. Therefore, we renaw our request
for sogess to the above specified documents.

Sincerely yours,

: FENSTERWALD & OHLHAUSEN

BERMARD FENSTERWALD, JR.

BF:err

Enel.

ce: Mr. Harold Weisberg
Route 8 -
Frederick, Maryland



