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T. R
:  W

iggins 

P
rivacy L

aw
s: A

 T
hreat to C

rim
inal Justice 

A
m

ericana aiie risking their priceless 
heritage of a relatively open system

 of 
crim

in
al ju

stice th
at p

rotects 'th
em

' 
w

in
d

  secret w
rest, secret trial an

d
-

secret P
uijishizent,.• by, subm

itting to . 
the enactm

enC
. 'of . federal and state 

law
s enforcing priV

acy upon the, arrest 
records of persons "acquitted, and the' 
files of -th

ose,:w
h

e: h
ave com

p
leted

 
prison Sentenees, 'and records of those 
w

ho have beenP
ardoned. 

T
w

enty-eight stateilm
ve passed V

arY
-

in
g law

s : en
forcin

g som
e d

egree of 
concealm

ent, .expungem
ent, or sealing  

of such.records. T
he T

unney subcom
 

m
ittee o

f th
e

y  Judiciary C
om

m
ittee'  

h
eld

 h
earin

gs .on
 a sw

eep
in

g fed
eral 

statute (S. 2008) last July. T
he L

aw
 E

n-
forcem

ent A
sisistance 'A

dm
inistration 

has teen prothulgating regulations re-
quiring the states to conform

 to con; 
cealm

ent guidelines in the circulation., 
of crim

inal justice inform
ation. 	

. • 
In the forefront of this assault upon 

historic protections against secrecy in 
the crim

inal justice system
, odd to rel-

ate,' are the A
m

erican C
ivil L

iberties 
U

nion, and liberal legislators such as 
S

en
. Joh

n
 T

u
n

n
ey an

d
 S

en
. E

d
w

ard
 

K
en

n
ed

y
. • 

T
he w

ave of privacy law
s beteg en-

acted in the states already has brought 
to tw

o states th
e reality of secret ar-

rest w
hich A

m
ericans have hitherto as-

sociated only w
ith fascist and C

om
m

u-
nist countries. 

In H
aw

aii, in A
ugust, 1974, H

onolulu 
police, acting under a privacy statute, 
refu

sed
 to release an

y in
form

ation
 

ab
ou

t incarcerations or arrests, and 
th

e p
u

b
lic co

u
ld

 n
o
t fin

d
 o

u
t th

e 
nam

es of those arrested or the off en 
see; w

ith w
hich they w

ere charged. A
 

p
rosecu

tor refu
sed

 to release th
e 

nam
es of persons indicted by a grand 

jury.  

A
cting under their interpretation of 

an act lobbied through the O
regon leg- 

, 

M
r. W

iggin
s, form

er editor of T
h

e 

W
ash

in
gton

 P
ost, is editor an

d pu
b-

lish
er o

f T
h

e E
llsw

o
rth

 (M
a
in

e) 

A
m

erican. 

islature by the A
m

erican C
ivil L

iber-
ties U

nion, law
 officers at the U

m
atilla 

county jail at P
endleton, O

re., held 175 
persons in jail on' Sept. 15, 1975, refus-
ing to acknow

ledge their presence to 
relatives and friends or bail bondsm

en. 
O

n
 S

ep
t. 17, th

e O
regon

 legislatu
re 

sum
m

oned into special session by G
ov. 

R
obert W

. Straub, hastily repealed the 
law

 en
tirely. In

 M
ain

e, actin
g u

n
d

er 
h

is in
terp

retation
 of th

e M
ain

e ex-
pungem

ent statute, the then secretary 
of state, joseph E

dgar, in N
ovem

ber, 
1974, directed new

spapers in the state 
to excise from

 th
eir files record

s of 

the arrest and conviction and prison 
service of p

erson
s p

ard
on

ed
 b

y th
e 

governor. (T
he M

aine legislature now
 

iS considering legislation to repeal' an 
expungem

ent statute.) 
A

reyeh
 N

eter, execu
tive d

irector, 
A

m
erican C

ivil L
iberties U

nion, in his 
`testim

ony before the T
unney subcom

-
linittee on July 15 and 16 m

ade a strong 
. !appeal for privacy of both arrest and 

ronviction records. H
e said that only if 

,the victim
 of an arrest consents should 

the fact be m
ade public,. and he argued 

3that it violates due process to dissem
i-

!n
ate to th

e p
ress con

viction
 record

s 
t"absent the individual's consent" 'If 

!shou ld 
p

ress d
iscovers th

e record
s, it 

!should be free to publish them
, in N

ei-
- er's view

—
an em

pty privilege if law
s 

punish all disclosure of the records. In 
Its cu

rren
t solicitation

 of fu
n

d
s th

e 
A

C
L

U
 states: "A

C
L

U
 court cases and 

legislative action seek to open govern-
, inent actions to public view

." S. 2008 
and the O

regon, H
aw

aiian and M
aine 

law
s seem

 singular w
ays to "open gov-

ernm
ent actions to public view

." N
eter 

revives a B
lack

ston
ian

 op
in

ion
 th

at 
'freedom

 of the press consists only of 
im

m
unity to prior restraint in an age 

w
hen society, by tw

o centuries of expe-
rience, has found that it com

prehends 
(1) the right to get inform

ation about 
governm

ent; (2) the right to print w
ith-

ou
t p

rior restrain
t; (3) th

e righ
t to 

p
rin

t w
ith

o
u

t fea
r o

f p
u

n
itiv

e 

punishm
ent; (4) the right to distribute. 

A
 press that is deaf and blind, by law

, 

is not able to m
ake effective use of the 

pow
er of speech. 

T
he state law

s already passed, and 
the agitation launched by A

C
L

U
 and 

others, is already, in m
any practical 

w
ays, d

im
in

ish
in

g th
e p

ow
er of th

e 
press to fulfill its function as the pub-
lic's surrogate in the constant scrutiny 
of the law

 enforcem
ent process. T

he 
extrem

e interpretation of the H
aw

aii 
statu

te, th
e O

regon
 statu

te, an
d

 th
e 

M
aine statute flow

 logically from
 the 

spirit of the eipungem
ent and conceal-

m
ent law

s. T
hey give a sanctioh to se-

crecy by police and courts. O
ver tim

e, 
they w

ill draw
 about the transactions 

of the police and the courts a cloak of 
secrecy that w

ill be so difficult to pen-
etrate that citizens w

ill com
e to know

 
very little about crim

inal justice proc-
esses. 

T
he very citizens these statutes are 

in
ten

d
ed

 to p
rotect w

ill h
ave th

eir 
basic rights im

periled, exposing them
 

to the risk that none w
ill learn of their 

arrest, scru
tin

ize th
e con

d
u

ct of th
e 

police and judges w
ho deal w

ith them
, 

or keep alive the just public concern 
w

ith the conditions of their incarcera-
tion. T

hese are all public m
atters that 

in
volve all of society w

h
ich

 is in
ter-

ested in seeing that justice is done and 
injustice is not countenanced. 
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