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Lewis Powell once acted as defense counsel for Lee Harvey Oswasld.
It 1s little known - almost entirely unknown - but it is s fact. [

At that time, a1l proceedings of the President's Commissfon on—
the Assassinstion of President Kennedy were expested to ratiyi_;eor;t."
Even today parts sre atill clasaified "TODUSQQIQQ?.‘?fhuS;Ti$. Powell
and his sssociates then hsd every reasocn to expeé§ thoir'bnrtieipatlon
or leck of it, thelr functioning as defense for the man acoused of the
"erime of the century”, never to be subjectod to public szerutiny. To
this day it has not been except to the limited sttention to that pert
of 1t I exposed in a book soms yearas ago end now forgotten.

Thet the federsl government felt there was need for such o pro-
ceeding was possibls only because of rough snd forelble federel vicle-
tion of the rights and obligetions of the Stats of Texas, for the offenses
were agsinst its laws only. There wss no federal jurisdlotion. My ia-
slatence that the corpse of the President should not have been kidnapped,
that the lsws of Texes should have been respacted and permitted to func-
tion, has earnad me the criticism of soms styled ss "easstera libersls®.

The fact that the federal procesdings were sscrst imposed a
grester obligstion on defense occunsel, in the interest of thelr own
integrity, in consonance with the principles and duties of their oall-
ing, end perhaps most of all in the interest of the netional honor and
integepity. This wes the officiasl investigation of the sssaessinstion
of an American President.

For these reasons and othsrs in this dey of grest concern for in-
dividual rights, respect for the lrw snd the Constitution, and particu-
lerly wheu laterpretations of both are what control the wesning of both
snd interpret the rights of any and all, I think it important that this
committee consider the secret record of this nominee's performance as
Oswald's defender, the upholder of his rights, which are really those
of 2ll Americans, and declde for itself what it discloses of ths nomi-
nee's concept of the law, Justice and tha role end obligationz of defense
counsel - espsoially when he expected his precord to remain secret.

Hr. Powell essumed this ' thenkless task under the unususl condi-
tions of the Commission's operetions and self-impcsed restrictions.

One of the wore exceptlional wss the calling of ths wife of the aceused
as the "star witness". She, in fact, was a witness to nothing but zhe
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wes converted into hsr husbend's chief accuser. Obviously, Fifth
Amendment guestions arose immediately, es did others. There resulted
a study by staff counsel, the conclusions of which were ignored by the
Commission. Evidence it disclosed to be inadmissible evidence boceame
prejudicisl main evidence. The opening words of the summery of this
legal study, & copy of which is attached as Exhibit A, are:

In most Jurlasdictions, including Texes and federsl courts,
Marina would not be allowed to testify esgainst her husbsnd in
& criminal prosecution.

This, of course, was not e criminal prosecution. If it was,
perforce, en ox parte proceeding, it also was one that should have
imposed upen itself the highest concepts of the law and of the rights
of the acoused who otherwise could be given no meaningful defense,
especially because his defense end this investigation sddressed the
nationsl honor and integrity.

In passing, I note that this legel summery was sddfessed to
another steff counsel, Mr. Devid Belin, who I believe was one of the
unnamed others considered for the nominations now under the considers-
tion of this Committee. Mr. Belin will interest us further.

Defense counsel, including Mr. Powell, had no objection to any
of this. They railsed no Pifth-Amendmont questions or objections and
left & fecord of agreeing with this procedure.

The wife/accuser/star-witness became @& witness only because she
was threatened and intimidated inte it, then bribed. 3he confessed
intimidation under cath befors the Couwmission, sgain without troubling
Mr. Powell., Here are a few brief citations of her precise words, from
the first volume of the printed hesrings, pages 79 end 80 (1R79-80):

ese If T Aidn't want to snswer they told me that if I wanted
to live in this country, I would have to help in this matter ...

He aven said 1t would be better for me Af I were to help
thenm.

eee there was & clear implicaticn that it would be bstter il
I were to help.

These are sll polite understatements. The widow wes told that
if she d4id not say what it was desired that she say, which wes contrary
to her first statements she was then persusded to cheracterize as lles
(exemple in Exhibit B, copy of 1HlL), she wculd de deported. To assure
that she wss persuaded, local officlsls of the Immigration and Naturali-
zation Service were not trusted. One wes sent from New York to intimi-
dete her (1HB80).

The late, sble snd respected Senator Richard Russell ultimstely
entertained the most serious doubts about this wife/witness/accuser.
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During the Commission's active days, thils busy public servant had felt
impelled to give most of his attention to other ms tters. He partici-
pated only slightly in the Commission's work. But after the finsl
Report was written end in page proof, because of his doudts and those
of other members, a secret hearing was held beginning st 3:20 p.m. on
Sunday, September 6, 1964, in ths U.S. Neval Alr Station at Dellas
(5H588-620). Under his queaticning and that of Senator John Sherman
Cooper and Congressmsn Hale Bog i, she changed her story in fundamental
ways, but too late to influsnce the Report.

Without protest or complaint from defense counsei.

With the wife (who was immedistely and officially teken into
1llegal "protective custody" lasting three months) in the role of ac-
ousar, the mother of the accused engaged counsel to reprezent him.
This wss forcefully rejeocted by the Commission. The chairman repre-
sented the situation with something lsas than complete fidelity (2HS7,
attached as Exhibit C): "Lee Oswald left a widow. She is his legal
representative. 3he 1a represented by counsel." This suggests that
the widow's counsel was scting as counsel for tha accused or that she
had made a different end voluntary election, which 1isa not true.

, Five days esrlier (1H4T1, attached as Exhibit D), her counsel
was introduced to those selected by ths Commission, not by the widow,
allagedly to protect the ianterest cf the sccused, in a2 manner elso not
completely faithful:

¥r. Craig is the President of the Baer Assccletion and was
asked to sct in order to protect or advise the Commission as to
any intereats of Lee Harvey Oswald ...

The former and susceeding presidents of the bar assoclstion, Mr.
Charles Rhyne and Mr. Powell, wewe co-counsel with Mr. Craig.

The truthful representation was buriad in the Commission's files.
It is in a memorandum by the asteff director, Howard P. Willeas. icaued
to the Gommission by the Department of Justice. In it he says of the
bar presidents, "they sre to work ss defense counsel for Lee Harvey
Oswald.”

In an exhaustive search of an enormous record, I cazn find no
single case where one ever did.

The Commission compiled an indax of the proper names mentioned
in its hesrings (15H753-801). Its editor sew f£it to delete the nemes
of all counsel for the scoused. Thus, it cennot be asserted with cer-

tainty how many times Mr. Powell appoared in this capacity. The Com-
mission took evidence from 552 wiltnesses (Report, "List of Witneasses”,
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PP.L483-500, R4B3-500). In all the proceedings in which evidence was

taken, as best I can determine, counsel wese Present on but nine occa-
sions, Mr. Powell participated only three times, Mareh 11, 12 and 31,
1964 (23210ff,253ff;33390fr).

Should it question my interpretation, this committee con have =
competent criminal lawyer examine this testimony to determins whethsr,
as I believe, it was exculpatory, not ineriminating, in even this ox
parte form, I doubt any Jjury would not have found at leest "reasonable
doubt", .

In all cases, those who were "to work as defense counsel" were
silent,

In one case, Merch 11, all the witnesses produced to "prove"
that Oswsld took a rifile into his place of employment the moerning of
the sssassination testified that it was impossible. This is 100 per
cent of the testimony. Mr. Powell was present and silent; snd the Com-
mission merely assumed 100 percent of its evidence was Wrong.

Here the national integrity, too, was being defended, and this
is how, including by the nominee whose philosophy of the law this com-
mittee 1s now considering. ' |

To keep my presentation as short 28 possible and yot undertake
to make the record of the nominee as clear as possible, I will restrict
myself to his record during the exemination of two of the witnesses said
to have transported the accused, two of those used to deseribe his al-
leged flight from the "erime of the century", Cecil MeWatters wss s
bus driver. William Whaley drove a cab. The fact, known to defense
counsel, that the last positive identification of Qswald Prior to his
arrest had him waiting for a bus Boing in the opposite direction, was
ignored in this investigation. Had it not been, the second killing,
that of the policemen J. D, Tippit, could not have been attributed to
the accused.

It is the offlcial account that Oswald, his alleged killing of
the President having just ereated a monumental traffic jam, walled
several blocks in the wrong direction, into this traffic jem, end there
entered McWatters' bus. This cormittee mey remember the immediate and
extensive "leaked" sccounts of this ss well as of Whaley's alleged
ldentification, all as pre judieial to the discovery and establishment
of truth as it was to the cause of justice. The identifications (ir
such they ee2n be called and considered) by these witnesses thereby as-
sume considerable importance. Seven pages (2H270-1,277,280-3) of
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MoWattora' testimony are attached es Exhibit E.

Immsdiately after publication of Oswald's plcture in newspapers
snd on TV, after sn alleged drametic and inoriminating conversation in
which Oswald is cdafmed to have known the President had been shot,
HoWatters was taken to a police linoup. 1In all of them it required an
extraordinary intelligence not to pinpoint Oswald to the exclusion of
8ll others. He wes crylng bloody murder. We shsll see sote of the
meny weys he wea distinguished, such es being the only bruilsed and
disheveled msn in any linsup. About such svidence there was no protest
from Mr. Powedl and associated defense counsel.

HoWatters' is self-contradictory testimony, , that he ude no
identification and thet he identifisd the urong wman.

Asked, "Anyway, you wers not able to identify sny wmen in the
lineup as the passenger?" he responded, “"No, sir." (2H270)

Yot he also testified (2H281) to a wrong identificetion, of &
"teonage boy who had been grinning” on his bus, his oun privete cendi-
dste for ssssasin,

Another means of placing Oswsld on McWatters' bus was s transfop.
HoWstters swore that of the two ho issued, both misdated, one was to a
wowan. When asksd a perceptive Question by the House Minority Leader,
thet as of the time Oswald sllegedly entered the bus, "was the men to

whom you isswed the tranafer onthe bus at that time", McWatters answored,
"Yes, sir." (2H271) Having thus snd for the second time sworn that he
hed given the transfer to the tesnager, McWatlers also disputed himsels
twice, saying "I didn't know who was who or anything” (2H270), end,

with less lucidity, that it was tho men later presumed to have been
Osweld (2H271fr). w‘-

If Mr. Powell was not :lhtnrbed by this "testimony", Senator
John Sheresan Cocper was, He ssked s iong serles of guestlons that in
one respect wes not fyultless. He eatablished the source of McWatters'
information and testimony: The Dallas police told him!

The Senstor asked (252?73. attechsd in Exhibit E) if it was "the
passenger that you later have teatified about who told you that the
President had been shot in the temple?" (This 1s en X-pay-like percep-
tion for the man ealleged to heve been several hundred feet behind the
President while shooting.)

McWatters said, "Well, they told we later that it was, but at
that time they didn't tell me." The Senator asked, "Who didn't tell
yout?" To which McWatters replied, "The police didn's."
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Incredible as wes the testimony of thia witness, of whom Mr.
Powell asked no single question, he is resplendent £s the soul of
probity when compared with Whaley.

Whaley testified on two different days. His March 12, 1964,
appearance waes interrupted for MoWatters to be heard (2H253-6232H292-1).
He testified egain on April 8 (6H428-34). On the second occasion he
was questioned by the same Mr. Belin I understsnd wes enother considered
for the Supreme Court. After the firtt fissco, Mr. Powell wse not
present at the second. He did hsve the transeript available and he ddd
take a position at the end of the first appserance. Attachod ss Exhibit
F are 10 puges of Whaley's tostimony (2H256,260-1,294;6H,28-33).

Bls is history's most unique scocunt of e fleeing sssessin. He
describes Oswald as sauntering unsoncernedly down the street, getting
into the cab and then, like s Boy “cout, ettempting to surrender it to
"an old lady" (2H2%6):

Mr., Wheley. He said, "Msy I have the cab?"

I seld, "You sure cen. Cet in.” And instesd of opening the
beck door he opened the front door, which 1s allowsble there,
end got in.

Mr. Jall. Oot in the front door? .

Mr. Whaley. Yes, sir. The froat seat. And about that time
an old lady, I think she wes en old lady, I don't remember noth-
ing but her sticking her head down past hiwm in the door and ssid,
"Driver, will you csll me a cab down here}"

She had seen him get this cab and she wanted ons, too, and he
opened the door a little bit like he was golng to get out and he
said, "I will let you have this one," and she says, "No, the
driver ¢an call me one."

So, I didn:t oall one because I kansw before I could e8ll one
one would come around the bloek and keep it pretty well covered.

Whaley'a self-portrait is less Tlattering.

Shoun?ﬁghbor-aolund of two jackets Oswsld owned (2H260), Whaley
ldentified it as the jacket Oswsld wore in his esb. Then, shown a dspk
Jacked end askad, "doss this look ilke anything be had on?” Whaley got
the hint snd said, "He had this one on or the other one.” Commiasion
Counsel Joseph Ball epproved, saying, "That is right."”

But it wasn't. Oswald could not have bsen wearing sither. One
was found st his place of work, the other at ‘his residences.

Apperently dissatisfied et having satisfied, Whaley izmmediately
gave atlill encther eccount, in which the Jacketless Oawald wss wq’f-lns
Beth at pne time” "... he had this coat here over top of that other
Jacket, I am sure, sir." He thus B8ve every possible version but the

truth. .
All of this and much more in Mr. Powell's silent presence.

-
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Whaley then described being prepered for a lineup identification
by the former assistsnt distriot sttorney, Bill Alexender. There were
also "two or three who were FBI men” (2H260). (Alexandor's depsrture
from that office seoma tc have been related to the sale of some of
Osweld's property. In one case, where I cen establish an involvement
of appreximately $25,000 from records also available to Mr. Powell, it
was traced to Alexander.)

This Whaley followed with an sccount of meking an "identifics-
tiom" like none other in & lineup as unique. Painful as this {s (2H260-1),
his most painful testimony was delayed for the second hearing.

Where the linsups all had four men in them, Whaley counted six.
All but Osweld wers fully and neatly dressed “"teenagers”. Oswsld, how-
ever, wore "s pair of black pants and white T-shirt, that 12 all he had
on”. -

If this wss not enough to make "identification” sutometic,
Whaley described more:

But you could have picked him out without identi him by
just listening to him because he wes bawling out the policemsn,
telling them it ween't right to put him in ling with those teen-
agers and all of that and thoy asked me which one end I told them.

%o eliminate sny doubt, the others were "just young klds" and
Osuwald did "look older". And,

He showed no respect for those policemen, he told thewm what
he thought sbout them. They kuew what thoglwere doing and they
were trying to reilroad him and he wented his lawyer.

Hot defense but Commission counsel had a question, "Did that aid
you in the identification of the man?"” wWhuley, notureliy, seié "Ho.”
He chen illuminsted this with "enybody who wasn't sure could have picked
out the right ons"” from Oswald's protests alone.

Soms amplification ensued (2H2%4), sfter ths intérruption in
whalay’s testlmony, whieh certainly nssdad doth:

Mr. Ball., HNow, in the pelice lineup now, end thls men was
talking to the polics and telling them he wanted s luwyer, and
that they were trying to, you say he said they were trying to
frame him or something of that sort --

Mr. Whaley. Well, the way he talked that they were doing
him an injustice by putting him ocut there dressed different than
these other men hs was out there with.

Mr. Ball. How, did enyone, any peliceman, who was there, say
anything to him?

Mr. Whaley. Yes, slr; Debectlivo Sergeant Leavells, I belisve
i{ was, told him that they bad, would get him his lawyers on the
phons, that they didn't think they wers doing hia wrong by put-
ting him out there drsssed up.

This official promise that the police "wpuld get him hiz lawyers



8
on the phone" followad two things known to the police and later to
defense counsel before the Commissinn but not to Osweld. The luwyer
of first ohoice had announced hs would not teke the case long befovas
this lineup., Cswald's second cholce was the Americsn Civil Libertias
Union. The night before this lineup, while Osweld was on TV (only an
edited verslon of which sppears in the Report, his appeal for ths ACLU
to come forwerd to aelp him baving boon odited out), an ACLD delogtion
was told on thpree different occesions by three different Dulles pfficlals
that Osweld wanted no lawyer st all.

Perhaps this is as good e point es eny to cite the record of the
Commission's consera plus that of cther dafease counsel for the rights
of ths sscused (2H42,59-60, Exhibit a, attached). Wwhen the mother's
counsel testified to "the statement by the National Board of the American
Civil Liberties Union thet had Oswald lived he could not have secursd e
fair trial soywhere ia this country", the chalrmsn assured him the Com-
umiselon "hes already appdnted to sct in that dirsction the President of

the American Bar Asscelation with such halp a9 he may wish to have to
make an investigation of that very thing" (2m42).

At ths very end of thet session (2H59-6C), former ABA president
end father of "Lew Dsy" Cherles fhyne asked, "... you suggested that

the Commisaion meke an inquiry into whether his oivil rights were de-
nied. Do you have any informstion on that subject?” Receiving an
affirmative reaponse, Mr. Mhyne twice discounted this becsuse the fect
"wes roslly in the nowespapers”. It wes not in ths testimony only because
the Commission had not oslled the witnseses from the ACLY or 1like Whaley,
whose olted testimony wes under ocath and was entirely first-person.

When Whaley's testimony wes resumed thres weeks leter, his capa-
city for identification wes so undependable he @id not end, desplte
intensive lsasding, would not identify Counsel Belin 2s & wsn he had met
cnly three weeks earlier, before the Commission (6HL28).

Whaley then testified that ths fleeing Oswald, who had a room
et the opposite end of the 1000 bloek of North Beckley Avenue, had told
him to drive to the 500 block but had left the eab ia the 700 block in
his great heste to get to 1026 (6H429); that his trip shest or msnifest
showed departure in the 50C bloock (68433); and that this should not dis-
turb the Commission because his menifest W23 never accurate end in this
cose wes slsc inscourete with rogaprd to the time!

Coms hell or high water, the Commuission was determined to get
Cswald to the rocming house on time to be a cop-killer, so i1t concluded
(R163) that nons of this made sny difference in the time requirsd of
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Oswald. But getting him on time to the scene of the Tippit murder,
8lso sttributed to Oswald, presented another problem in which Whaley's
testimony, consistently, agein i1s totally destructive. That murder was
recorded on the police redic at 1:16 p.m., mesning it had been committed
before tinen (R165). The Commisalen has Uswald leaving his rocminghouse
et the sarliest not before 1:03 (6H44O;R158). This permits s mazimum
time of less thsn 13 minutes if one ignores other evidence thet this orime
was committed before 1:10 (22H202,25).

However, when no direct testimony wsas adduced on the time recon-
struction, sgain without comment or objestion by any of those eppointed
to "work es defense counsel", while whaley wes on the stand, Mr. Belin
himself switohed roles snd, unsworn, testifisd to tining Oswsld's walk
8t “17 minutes snd 45 seconds”, or st least five minutes too lata for
Oswald to have committed the second murder attributed to him. ¥haley
was one of the psrticipants in that walking reconstruction. This other
prospective Supreme Court nominee, Mr. Belin, "had the record shou”,
with stopwateh and 211 that, that he had for some obscure reascn elected
what "is not the most direct route”. Eow he could expect to solve the
erime that way 13 by no means clear. what is clear is thst there was

no nevd to go the “wrong way. And, sccording to the Cosmission's own
evidence, Exhibit 1119-A, there is no significant time difference what-
ever route is lmputed to Osweld. Be could not have been sllsged to
take any route other than this alleged "wrong" one without destroying
81l cthor testiwony relating to the Tippit murder. (This testimony,
GHL3L, and the wmap, Exhibit 1119-A, aro ottached ss Fxhibit H).

How what was omitted in Whaley's first eppearsnce had to be ad-
dressed in his second. Despite his own account of the impossibility
of meking the wrong identificstion of Oswzld in that police lineup, he
adid, znd under osth, scoomplish the impossibla.

He freely sdmitted what was the case in esch end every linsup -
never protested by defense counssl - thst Quaald wes always under the
number "2" (6HL30); snd that in a sworn statement he had icentifisd
Cswzld not es Wo. 2 but s ¥o. 3.

Having sworn that hs "identified" Oswadd in the linesup before
be went to ths lineup, Mr. Belin's incrsdullity told Whaley something
was wrong with this snswer. After protesting that citing ths reccrd
wes "getting me confused” Whaley first claimed, "I mzde tho statement
more to Bill Alexander", then assistant distriet attorney, which cennot
explein perjury. Hext Wheley switched to not seeling the statemsnt he
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signed before going to the lineup; end thst he hsd "identified"” No. 2
and No. 3, although his affidevit, saying No. 3, had been read to him
and wes bafore him. He wound up with, "I slgned my neme becauss they
said that 1s what I said" (6H432).

To thls he sdded disclosure of a protestimony discussion with
Commlisalon counsel, s fruitless one if measured by this testimony (4HL31).

Hsving first sworn to an identification of the XNo. 3 man, he them
(6H432) sworm to identification of No. 2, "I will adult he wss No. 2."

He reachsd the No. 3 not because the actusl numbers were clearly
posted - and he saw and describded them - but because "He was the third

men out in the 1line of four as they welked out ina line." He hed to
that moment sworn there had been six men, Dot four, which leads to
8till another wrong identificatiecn, of the fourth man.

As 1 this 1ily needed gilding, Wheley repeated his mccount of
the self-identifying bshsvior and protests by Oswald.

Displaying more concern than defense counsel, he explained with
superb understatement, "I don't want to get you mixed up and get your
whole investigation mixed up through my ignorance, but & good defense
lewyer could take me apart.”

True.

But it did not heppen, which is something the considerstion of

which I press upon thils committes because there 1s not and can be no
doubt that 211 those, including the nominse, who wers to "werk ss deo-
fense counsel for Lee Harvey Oswald" Quelify as "good" defense lawyers
and neither this nor any of the other incrsdible, impalpable, menufec-
tursd, destroyed and evem per jurious tectimony os other evidence did
any over “take spsrt”, to the detriment of justice snd ths rationsl
honor snd integrity.

it was, I suggest, slso to the detrimsat of the commission,
uhich entrusted csrtein funstions to these var asscolation presidenta
defenss counsel.

There came one time when Mr. Powell did speak, at the end of
Whaley's first testimony, after siltting in sile nce to those words so
like & legel nightmere, through thls outpouring of what should hsve
boen the snswer to the dreems of one who would "work as defense osunsel”
(2B29L) :

Hr. Powell. Mr. Chairmsn, I think I might say Jjust this: I
&m here representing Mr, wWalter Crailg, as I think the Commission
underatands. I have been here the lsst two days. In s conver-
sation with Mr. Renkin yesterdsy morning wa egreed that rather
than my asking questions directly of witnesses, I would meks

-
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suggestions to Mr. Bell or to one of his sssocliates, and I
have been following that practice yosterday and today, after
consulting with Mr. Murray who is 2lso here for Mr. Creig, ana
¥Mr. Ball and his azsocietes heve followed up these suggestions
that we have made. '

How in the world Kr. Powell could diescherge his responsibilities
in sdvence of the Labbling of zuch incredible tesstimony by "making sug-
gestiona” s dey befora it bubbled out and how after heering it, as s
dedicated Jawyer, he oould remsin silent and ask no single gquestion,
is something to which I would hope careful thought is givem befors
this kind of comcern fer (he lsw, justice and netional honer i enshrined
on the Suprems Court.

A strenge anomaly inherent in the foregdng and the setusl fact
is that Mr. Powell was not alone in ths abdlcation of hic respon.ibilites
as & lauyer in his purt of this official proceeding, the nfficial inguiry
into one of the most ewful erimes in all of history. His associates and
he heve all been presidents of ths bar sssoclation, the seme bar zsso-
clation to which the President turned for evaluation of his nominses.
All, without eaception, not Mr. Poisell alons, abdicated their responsi-
bilitles in preclsely the ssmo manner. They sasumed snd without Qualm
served a political role in the guise of defense counsel, preferring
acceptance of a dublous political substitute for truth end Jjuscice.

Thus it seems that while judicisl qualification is one proper
precondition to nominstion to the Supreme Court, one on which ths ber
can properly evaluate, it is far from the only qualification and in
other areas this record by the bar associatiocn's leadership raises ques-
tions about 1ts dispassion and detachment.

what this cited record made in secret by Mr. Powell rsises, I
think, is not technical qusstions about his compstencs ss » lswyer but
the moat ssrious doubts a2bout his philosophy of the law and Justice,
hias concept of the Constitution and its provigéons designed for thé
protection of all Americans, end hls willingness to be 2n srm of govern-
ment when the obligations of his profession require the opposite of
him. I thiok it fglunts e lack of concarn for the friendless, the
unpopular, the uniaporhwgnﬂ their legal rights.

Is what the nation needs today s 3upreme Court of goverament
rubber stamps?

Not if justice is to ths bs fruit of its lebor.



