' TN BOISE, Idsho,

-iun- register on —.eE:n graph u-v»—.
and per-

n.urineu changes »-Eun place in the
&n_un tested, Attempts to

deceive the ding to the

last year a
‘woman described by her employ the
as “honest !E mnvo.a-sm.. was fired
from her job as ofa
quick-service grocery, Her re-
fusal to take a lie detector test.

At about the same time in Miami a

S black youth imprisoned for allegedly

firing at police during a riot won a

theory, will trigger reactions sharply

.out of kilter with the norms .estab-

lished for the individual. How valid
-_=— —d_rza is the »SE.___? and

new trial on his claim of §
‘The new evidence consisted primarily

of a lie detector test he took and

passed,

To hear lie detector opponents tell
it, the first case is anything but uni-
que, Supporters, meanwhile, say the
‘second tale is far more common than
most people realize and than detrac-
tors admit. DI ing the h bol

with rel 1it-
tle »E.E-— physiologleal and psychiat-
ric iraining can take into account the
variables in different human beings,
are the stuff of endless debate be.
tween advocates and foes of .._8 poly-
graph.
1t is in the world of commierce that

the polygraph and its operator are par-

ticularly thriving. Either from first-

{rom both camps, tha two incidents 1.
lustrate the uses to which lle d

hand or because 53 ac-
cept the figures cited by

The memi:.mx_
Q.\.. the Lie Detector

By Daniel Rupoport
The writer is ¢ Washington freelancer.
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calls the polygraph “the great equal-
izer,” dispensing justice without con-
sideration of- race: or class, What
chance, Barnett asks, does a poar black
suspect stand in many parts of the
United States when the evidence ia
stacked against him and his alibl can-
not be readily corrobérated?

The Judge Suggests
E USE OF 9» lie detector on
suspects during .Sna surround-
ing a trial—and occasionally during a
trial—is -miore wid

that have »._osnw to n&gnﬂ.ﬁ soclety
and the 'criminal justice system
through his use of the lie detector.

“Not knowing the facts is the bane
of lawyers. 1 can now m::— out what
the facts of a case are. I can spot the
problem and work out a solution.”
Sometimes, he says, that means a pros.
ecutor will be persuaded to drop
charges when shown that a lie detector
test supports his client’s claim of Inno.
cence. But when the test tells Friedlan.
der that his client is gullty the solution

than even the legal is
aware. Warren Holmes testified at a
__mnnsn in a US. district court in

i last year that in the e&«r

are being put to these days as well as

the about the in-
strument and its practitioners,

‘That people are still using the lie de-
tector is surprising in itself. By alt
W rights, it should have been scowled out
of existence by now. How many other
American institutions (and the lie de-
tector is peculiarly American) list
among its critics civil libertarians, the
Nixon administration, organized labor,
the late J. Edgar Hoover and Corr
gress? Add to its woes a disdainful
.attitude toward 1t by, most sclentists
and lawyers, a generally bad press, a
B0-year-old curb on its formal use in
the courts and a natural human aver-
slon to a machine which purports to in.
form its operator whether an individ-
ual is Jying or telling the truth.

Yet with all of :._n golng against F
the le

hung in there, Zen only has it nE..
vived, but it is flourishing and break-
ing new ground. Its uses range far,

from supplying employers with. a.

‘weapon for combating worker theft to
providing political figures such as for-
amer White House side Charles Colson
was & backup to denials of wrong-
doing, from screening potential U.S.
sples to shoring up faltering mar-
i riages.

.- Big in Business

\HE POLYGRAPH of —3w is not
much different from the instru-

| ment which Leonarde Keeler, consid-

ered the father of modern le detec-
tion, had developed by the late 1920s.
; Three physiological testing compo-

i

like the A ! Associ
tion, many E.agm: believe that
their  employees are robbing them
blind or would do sc if given half a
chance, Calling in police is cumber-
some and usually unproductive, Firms
are turning to the lie detector because
they see it as a way of screening out
dishonest job applicants, catching and
flring those who do skip through, and
deterring otheri. :

As might be expected, Jabor unions,
backed by groups like the American

Clvil Libertles Unlon (ACLU), have . -

been trying to bar polygraph examina-
tions as a 3:&.._2- of uEESSr

* both in

tracts end blan-
ket prohibitions enacted by state legis.
latures. They are also pushing a bill by
Seni.’ Sam Ervin (D.-N.C.), that' would
prohibit lie detector testing within the
federal government or by any firm en.
gaged In interstate commerce. It was
to Ervin that'the lady from Boise
wrote for help. Her story, say oppo-
nents, personifies the destructive pow-
ers which the polygraph oan <En
upon the innocent, . .

The woman was &-nradaa -na..

she to take a test

during an investigation into an alleged .,
shortage of funds. She had applied for

the job knowing that she would have
to undergo a pre-employment lie de-
tector test and would be expected to
-=E.=_n to future tests if the company

ided they were y. But she
said she found her initial test so un-

. pleasant because of the highly per-

sonal and frrelevant questions asked of
her that she vowed never to take an-

-+ tween def

ous 12 months he had

ly means vii theclient
to plead guilly, getting at the root of
the problem which prompted the crime
and even workinig with the court on &

nearly 1,000 courtrelated lie detector
tests, He spoke of a “camaraderie” be-
and

L bt

— c -

other one, even if meant losing her
Jjob, She found it meant more. Al-
though the company acknowledged
that she had resisted the test on

“principle,” and that she r!— been -n )

state’s case rested primarily on the .nu.
timony of five white policemen. ;
After he was convicted' and Rf\
tenced to five years in prision, Curtis-
wastested by Warren Holmes, a Mlam!
i who is

in Florida that he sald does not exist
in other parts of the country. In non-

+ jury trials, for example, Holmes said, a

Jjudge will suggest—or even "direct”—

that a conflict in testimony be resolved
by subjecting the defendant to a poly-
graph test. There is no way to literally
force a person to take a e detector
examination and, according to Holmes,

‘ 1f the defendant protests too strenu-
ously the judgé will' not enforce the

“honest and d ployee,”

the Jdaho Department of employment
declined to pay her the unemployment
benefits she was eﬁ.iuo entitled to.
It ruled that her action'defied com-
pany policy and thus constituted “in-
subordination.” Union officials claim

..Eo!g..gghigrﬂﬁf.
* perenceé with the lie detector may well

arise in subsequent Job interviews and
dog her for years to come.

“Justico by Mackine”

gﬁnﬁ SEN. ERVIN'S correspond- -
ent was ::.B__n afoul of the poly-

graph. in Boise, George Curtis in Mi.
ami was &82&&5 that the same in-
strument could turn out to be'an un-
mitigated blessing., The 20-year-old
biack musiclan liad falled to convince a
Jjury that he was not the snlper who had
opened up on police .._E.Fn a riot in
1870. Curtis contended he was an inno-
cent _.wun!.au.. who got caught in the
the and

the police, and that the officers identi-
fied him as the sniper after they acci-
dentally shot him. No weapon was ever
by the jon, and the

-

i

- wasthe b

' the most prolifie in the South. Holmies
declared that Curtis was telling the
{ruth. On the bsis of Holmes' finding,
the Miami Herald looked Into the case,
did some  investigating of its own and
through publicity won a new trial for
Curtis. Dade County Cireuit -Court
Judge Alfonzo Sepe, who will preside
over the second trial, recently ruled
that Holmes may testify and introduce
his polygraph test results. The trial

. has been held up pending an appeal on

the lie detector issue by State’s Attor-
ney Richard Gerstein, who says he js-

opposed to “justice by machine”

(Ironically, Gerstein used Holmes ex-
tensively In pretrisl work and thinks
Eniaﬂnazuuz.:nw Gerstein also

But usually, he related, the
defense goes along with the idea be-
cause of the opportunity for vindica.
tion. Prosecutors reap benefits, of
3:—.3. it :_o defendant flunks the
test,.

5.«&3-5«.. Gerstein ~ disputes
Holmes® - choice -of-. the word
<3 FSh It nn-n 3

ship bety and def

", lawyers. within “his jurisdiction. Nei-

ther Gerstein nor the ACLU’s execu-

. tiye director in Florida were aware of

Judges pressuring defendants into tak-
ing polygtaph. exainlistions, a8 de-
scribed under oath" by Holmes. Judge

Sepe, however, was. not: surprised at -

Holmes® ciaim, He recalled a “rash” of
55-:8- =3 long -ne in which judges

y of the He det
several years ago when he voluntarily
took a' test to clear himself of corrup-
tion charges.)

Curtis’ case and others like it help
explain why some defense lawyers
view the lle detector ada useful addi-
tion to our system of justice and want
to see test results admif
as evid into courts, Frederick Bar-
nett, an associate of F. Lee Balley,

were d or i defend;
to take tests,

Holmes is not alone in ulllizing the
lie detector to relax the adversary na-

ture of our criminal justice uw-no.: .

Fairfax attorney Blaine Fri

u of probati and rehablilita. -
tion. ?

The cliénts, _._n.r::s:s that Fried. -
lander sends over to Maggard for poly.
graph tests Eu__.@o those he says were
assigned to him by, the cqurt. Nonethe.
less, he dpes ot .nnn:.o. is exceeding
his E-ues-_uEa\ a3 a defense. attor- .
ney, everi 1f his ‘actlons sometimes .
seem to benefit tha prosecution. “Not -
at ali, It's part.of the solution to the -
problem. P'm an officer of the court. I
have a responsibility to soclety too, I °
don't use the polygraph to win or an N

« but to establish truth.,” .

H_-o ?_Enuam:uu.w Tssue

>z ULTIMATE obfective of de- .-
fense lawyers Jike Friedfander.fs -

to get. v&«ﬁivr _evidence admitted - .

- into eriminal trials—in- behalf of their -

clients, Such evidence has been largely
inadmissible since 1923, when the U.S., .
Court of Appeals here Iaid down arul-

" Ing which most state courts and all: -

federal coutts have closely adhered to.”
The judges of 50 years ago concluded. -
that the relatively ‘nsophisticated le .
detector an confronted Iacked the -
to war- -
ramt n=5 into the a@:n#.o.os. ¥, Lee -
Bailey, supported by the Amerlcan Po.
Iygraph Association, Has been cond

ing a sort of n!ra»_na.wﬂ_nn-nn:_
around thie country, trying to persuade
federal and staté trial Judges that to-
day’s 55!-5 ari evmn-.en are vastly
more qualified, The time has come, he
argues, tg overtirn the 1095 decision.

regularly sends his clients to Glen
Maggard, owner of the Atlantic Secu-
xity Agency, an Ean.E- =a nngo

The piincipal,.and in a senze the
only, active national opjonent of the
drive to admit Me detector evidence

into criminal trials _m the Nixon admin.

tion firm. Fr

tund man, talks happily R the vmunn»u

2]

Moti h more by
Sec LIE, Page C2
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finding their services in d by fa.

ided to employ lie ‘de-

miliar and not-so-familiar eustomers:
o During last. year's -election, -two

. candidates for the district attorney's

office in Los Angeles each sought to
prove the other a liar by agreeing to
take lle det: tests. The plan fell

PR

1 @

-, LIE, From Page C1
ihe prosecutors determination to win

. , - convictlons than by any civil lberta.

. +fsxi ‘concerns, U.S. attorneys, under

the divection of the Justice Depart-

"* ment, are waging a spirited fight .in

federal : against
5..%?:&-5: o put polygraph opera-
torson thé stand. A Justice official in-

©- . dicated to me that should the govern-

. ment-be unsuccessful on this front, the

atlon was prepared to ask

- Oongtess for a law barring admiszion
. of yolygraph evidence in federal cases.
12 it does ask, it will find a friend--at

" - least.on.this issue—in Sen. Ervin, who
says be'd be willing to introduce such

PEF

mﬁ.in_:n? two groups which
ecn..o to be in the thick of the admissi-
bility battle have been standing on the
sidelines. The ACLU, which has been
{fighting for years agalnst polygraph
tests-as a condition of employment,
has teken no position on the court is-
sue; hesitant to restrict a defense law
yer who wants to exonerate his client
with a y lie
tlon.. The American Bar Association
nag taken no interest in the subject,
avepthough recognilion by the courts

could pose some sticky problems for-

attorneys, judges and jurles.

For example, If the defense iz al-
lowed to present test results as evi-
dence, shouldn't the prosecution have

% \sm memﬁ:.w._ .
Q\ the Lie Detector

& test performed by its own or a court-
appointed operator? And where does
all this leave the jury? Will its fune.
tions be usurped by a machine, as the
Justice Department and other critics
maintain, or will it simply im_nr c_n
1 of the polygrap

much as’it now weighs that of hand-
writing analysts and ballistics experts,
as proponents predict?

‘Wins and Losses
RO-POLYGRAFPH forces have won
gome significant preliminary skir-

mishes. In Washington last October,

U.S. District Court Judge Barrington

Parker ruled in favor of admitting poly-

graph results in a trial, although the

U.S. Court of Appeals reversed that

ruling before the trial started, In De-

{roit, also in October, U.S. District

Court Judge Charles Joiner handed

down a similar pro-polygraph ruling

which is being appealed by the govern-
ment. And one month earlier, in Tor-
rance, Calif., Superior Court Judge Al-
len Miller became the first California

jurist {o admit polygraph evidence in a

criminal trial over the objection of the

prosecution. The defendant was acquit-
ted.

Lie na..no.c.. adherents have also lost
some cases, and although they appear
to have some momentum going for
Enn_. Eo legal _==o is still far from

the right to rebut that

with -

T B—i

through when the operator backed out,
concluding that polities and polygra.
phy were {il.matched bedfellows.

. ® The latest prominent personage
to look to the polygraph for vindica-
tion is Charles Colson, the former spe-
cial counsel to President z_!.:. Oa_uou

tector tests. ‘The first subject they ap-
proached was Arthur Sylvester, assist-
ant secretary of defense for public af-
fairs. Sylvester, legend has it, toid the
investigators what they could do with
their lie detecior. McNamara and Pres-
ident Kennedy backed him up. The
flap caught the attention of the House
Government Information subcommit-
tee, which launched an extensive study

" into polygraph usage by nn.—o—.n_ agen-

cles, -

The ¥ has brushed off rec-

reportedly under
lie detector examination ﬂ!n__ &o-—.n._
him of any involvement in the Water-

gate bugging. What isn’t known is ex-.
actly what queitions were ' asked and,

more importantly, whether Colson was
told that the resjults would ‘be made
public regardless of the outcome. Dr.

ommendations from the House Inform-

ation and the

graphy that they took some healthy
swipes at the entlre industry.

1t was thought at the time that this
congressional debunking of le detec-

tion would set bBack private polygraph

Instead, the ite oc-
curred, Members of the industry, once
a quarrelsome community besmirched
by what éven its own leaders concede
were too many charlatans and incom-
pelents, pulled themselves together
and traveled 8 familiar American road
to respectability—the formation of a
single professional group. In their
n-mm. it was the American Polygraph

for Defense Analyses 'that research

.was needed to_ establish the- validity
. and rellability of lie %.,SS.; And,

fation, Creation of the APA,
along with sueh organizational trap.

fect, says Orne, but he notes that not
many d di lests d
fewer errors. And lawyer-proponents

.of the polygraph will readily match up

that record against the realiability of
such vid: as ey
testimony.

“A Very Healthy Field”

H‘ﬂmmm ACHIEVEMENTS by poly-
graph practictioners have appar-
ently produced financial gains as well
a8 newfound respect. Reliabie and ob-
jective figurcs are difficult to come by,
but what data is available points to a
distinctly upward growth pattern for
.:o indusiry. The APA, for éxample,

pings as a code of i
-Eu ncu—_nnnzesu. study commitiees,

despite the lack of
the government’s principal intelli-

Martin Orne, a professor of p
atthe University of woi_uﬁ;an E:_
one of a handful of scientists who have
taken a friendly —uﬁ-.ﬁ» 5 polygra-

ing jes make exten-

- m_ﬁ use of polygraphs. Both the Cen-

tral Intelligence Agency and the Na-
:o:-_ Security Agency require all.pro-

p to take & test.

phy, has d h which he
says shows that it is easler for an indi-
vidual to beat the machine if he does
not “fear the consequences” of his de-
ception, Such a fear Is greatly dimin-
ished, Orne adds,if the subject knows
he cannot lose—if, that is, he under-
stands the test results will be tossed
out should they contradict his defense.
Colson could not be reached to discuss
the test. But his law partner, David
Shapiro, said the question of withhold-
ing resulfs “just hever came up.”

. ® Washington has been the setting
for occasional offbeat uses of the lie
detector in the past. Two years ago
Secretary of State Willlam Rogers au-
thorized the giving of polygraph exam-
jnations {o State Department officials
in an attempt to find ont who leaked
to the press elemients of the U.S. bar-
gaining strategy during the first round
of the Strategic Arms Limitation Talks

o_-n federal agency that is not ena-
mored of the lle detector is the Fed-
eral Bureau of I More

and a certifi-
cate that can be framed and hung on
the wall, convinced many outsiders—
including businessmen and judges—
that lic detection was a serious and
worthy profession. (Most probably do
not reallze that the APA is without a
headquarters or a fulltime staff, rely-
ing on the volunteer efforts of its
bers) .

than 20 years ago the late J, Edgar To-
over barred agents from admiristering
tests without specific authorization
from the director— a polley still in ef-
fect. Hoover, who had publicly mini-
mized the value of the polygraph; re-
portedly felt that rellance on the in-
strument would lull investigators _=€
premature conclusiona, v

In fact, the federal weﬁnﬁ__n:» is
probably administering fewer lie de-

“tector tests today than it was S years

At the same time, leaders in the
field of He detection invited scientists
to study the technique, Not many both.
ered to accept the offer, but among
those who did were some men who
turned out to be valuable allies, One. is
the University of Pennsylvania’s Mar-
tin Orne. Although Orne fecls more

h s to b sclen-
:nn-:w. the velidity apd reliability of
lie detection, he thinks -enough of its
potential to favor admission of poly-

forms, not the least of which was a re-
duction in the number of tests given.
It also led to E.n_.s%n standards for

but less

.with the Soviet Union. (In a similar s and i ds for
il venture, 08 p) who took tests. -
, Wizard Robert Shelton last year or- P
to un. Al g Resy bility

dered all Ku Kiux K
dergo polygrapl! tesls as part of a
drive to root nut FBI undevcover
agents and inforpers.)

@ In 1963, during Lhe Senate Investl-
gation into the TFX airplane dispute,
Alr Force officiais, ordered by Defense

HE ncwwmza polygraph boom
outside government flies in the
face of expectations held at the close
of the Moss investigatlon. Although
they officially confined their ingulry

‘ to the federal use of lie detectors, the

y Robert S. to un-
cover the source of somme embarraszing

were so aghast at what
they learned about the field of poly-
. [

i

ago. The hard-hitting. graph evid into court—provided
- conducted by the House 1 that i and testing procedures
subcommittee under Rep. John Moss  meet demanding criteria.

(D-Calit,) brought about a variety of re: What d Orne was a d 8

nation by concerned polygraph opera-
tors to refine their fechnique, tone
down their claims and limit their ob-
Jjectives. Consequently, Orne now says
that a skillful operator can achleve an
accuracy record of about 80 per cent,
meaning that in 80 out of 100 tests he
can accurately judge whether the sub-
jectis attempiing deception. Another
15 per cent of the tests will have to be
d as i Tusl "

- when it was established,

that b 200,000 and
300,000 lie detector tests were adminis.
tered last year in the Unlted States.
The assoclation itze}f claims a mem.
bership of almost 1,000: Six years ago,
the number
was 450, The current Washington Met-
ropolitan Area Yellow Pages lists 18
firms under the heading of “Lie Detec.’
tion Services;” in 1064 there were 11.
Stoelting Co., the manufacturer of
the most popular polygraph (Lafi
Instrument Co. is the only other
makey), declines to give out any. sales
figures. To do so, said a spokesman,
might a1 "
tors. But the spokesman did allow that
“at this time it's a very healthy field.”
That appraisal would seem to be horne
out by the clalms of at least two pri-

vate polygraph operators, Miami’s
Warren 1 ,and Al drin’s
Glenn Maggard,

Maggard said that he and an assist.
ant administered more than 2,000 tests
during 1972--compared to 1,561 in 1971
and 776 in 1970, his first year in busi.
ness. Both Maggard and Holmes say
they charge $75 per test. .

And always there are new possiblil
ties, Maggard has discovered a use for
the polygraph that no one tanght him
in the Air Force, where he learned his
trade. At an average of once a week,
he says, a couple walk into his office
secking help with a mariial problem.
Usually the trouble bolls down to one
partner suspecting the other of infidel.

that for one reason or another the op-
‘erator cannot get a clear reading. The
margin of error will hover in the
neighborhood of 5 per cent., Not per-

ity. a_polygraph
test, according lo Maggard, is a far
more effective way of removing doubts
than the most ardent assurances 9-_
1atthfulness. ;
P

f



