
T
rial 

and 
E

rror 
T

H
E

 IM
P

L
O

S
IO

N
 

C
O

N
S

P
IR

A
C

Y
 

B
y L

ouis N
izer 

D
oubleday. 495 pp. $10 

B
y JO

N
 R

. W
A

L
T

Z
 

T
H

E
 P

U
B

L
IC

A
T

IO
N

, w
ith

 p
len

ty
 o

f 
fan

fare, o
f L

o
u
is N

izer's b
o
o
k
 o

n
 th

e 
Ju

liu
s an

d
 E

th
el R

o
sen

b
erg

 esp
io

n
ag

e 
trial g

iv
es cred

en
ce to

 tw
o

 n
o

tio
n

s o
f 

m
ine. F

irst, I have a theory (or perhaps 
it's o

n
ly

 an
 o

p
in

io
n
) ab

o
u
t th

e law
 an

d
 

la
w

y
e
rs a

n
d
 th

e
ir a

b
ility

 to
 g

e
t a

t 
facts fairly and adequately. It is that for 
m

o
st p

eo
p

le th
e p

u
rp

o
ses, th

e actu
al 

w
o

rk
in

g
s an

d
 th

e flaw
s o

f o
u

r leg
al 

tru
th

-d
eterm

in
in

g
 m

ach
in

ery
 can

 b
est 

be dem
onstrated not in heavy treatises, 

JO
N

 R
. W

A
L

T
Z

 is a p
ro

fesso
r at th

e 
N

orthw
estern U

niversity S
chool of L

aw
. 

w
h
ich

 are alm
o

st in
v

arib
ly

 .to
o

 b
ro

ad
, 

too thin and too tiresom
e, but in know

-
ledgeable and close dissections of par-
ticular litigated m

atters. T
hat is w

hy, for 
exam

ple, A
nthony L

ew
is's study of E

arl 
G

ideon's case, 
G

ideon's T
rum

pet, 
w

as 
w

o
rth

 a h
u

n
d
red

 b
o

o
k

s b
earin

g
 m

o
re 

prom
issory titles. 

T
he second proposition is that, from

 
a crassly com

m
ercial standpoint, a book 

ab
o
u
t an

 in
terestin

g
 b

u
t o

b
scu

re trial 
can be w

ritten right aw
ay, but an author 

sh
o
u
ld

 w
ait ab

o
u
t 2

0
 y

ears b
efo

re try
-

in
g
 to

 m
ak

e a b
est-sellin

g
 b

o
o
k
 o

u
t 

o
f a trial th

at w
as th

o
ro

u
g
h
ly

 rep
o
rted

 
b
y
 th

e n
ew

s m
ed

ia w
h
ile it w

as g
o
in

g
 

on. T
he first branch of this proposition 

is 
su

p
p
o
rted

 b
y
 L

ew
is's b

o
o
k
 an

d
 b

y
 

T
rum

an C
apote's engrossing chronicle 

o
f th

e C
lu

tter m
u
rd

ers, In C
old B

lood. 

T
h
e seco

n
d
 b

ran
ch

 ,ii:.ittested
 b

y
 o

r 
co

n
u
n
ercial failu

re o
f ' ev

ery
 co

n
tem

p
-

oraneous book about the riot conspirary 
trial o

f th
e C

h
icag

o
 S

ev
en

, d
esp

ite th
e 

fa
c
t th

a
t th

e
 c

a
se

 w
a
s m

a
rv

e
lo

u
sly

 
ab

su
rd

 an
d
 h

ad
 an

 o
u
tstan

d
in

g
 cast 

of characters. 
In

 2
0
 y

ears so
m

eo
n
e w

ill p
ro

d
u
ce a 

w
orthw

hile and w
idely read book about 

th
e b

izarre C
h
icag

o
 case. M

ean
w

h
ile, 

L
ouis N

izer, casting about for a 20-year-
o

ld
 case to

 w
rite ab

o
u

t, h
as co

m
e u

p
 

w
ith a balanced, occasionally insightful, 

and therefore valuable, book on the 23-
y
ear-o

ld
 trial o

f th
e R

o
sen

b
erg

s o
n
 a 

charge of having given R
ussia the secret 

of the atom
ic bom

b. 
N

izer, an
 acco

m
p
lish

ed
 N

ew
 Y

o
rk

 
trial law

yer, understands how
 to analyze 

a
 tria

l. 
H

e 
first c

re
a
te

s a
 fra

m
e
 o

f 

•
 reference ,w

ith .a no-nonsense ,description 
o

f h
o

W
 o

u
r im

p
erfect y

et su
rp

risin
g

ly
 

effectiv
e ad

v
ersary

 trial sy
stem

 fu
n
c-

tio
n
s. T

h
en

 h
e id

en
tifies th

e d
ram

atis 
personae, virtually none of w

hom
, aside 

from
 the defendants, could be called to 

m
in

d
 b

y
 m

o
st p

eo
p
le to

d
ay

. T
h
ere w

as 
Irv

in
g
 R

. K
au

fm
an

, a Jew
 called

 u
p
o
n
 

to preside at the trial of Jew
s for betray-

in
g
 th

eir co
u
n
try

—
Jew

s w
h
o
 w

o
u
ld

 b
e 

p
ro

secu
ted

 b
y

 Jew
s, d

efen
d

ed
 b

y
 Jew

s, 
an

d
 testified

 ag
ain

st b
y
 Jew

s in
 a case 

in w
hich their Jew

ishness w
as irrelevant. 

T
here w

as Irving S
aypol, a m

eticulous 
law

yer (he read his carefully w
ritten-out 

clo
sin

g
 arg

u
m

en
t to

 th
e ju

ry
 in

stead
 o

f 
sp

eak
in

g
 ex

tem
p

o
ran

eo
u

sly
), n

am
ed

 to
 

conduct the prosecution w
ith the aid of 

R
oy M

. C
ohn, w

ho w
ent on 

to
 b

ig
g
er 

th
in

g
s. T

h
ere w

as th
e in

ep
t fath

er-so
n
 

team
 of defense law

yers, A
lexander and 

E
m

anuel B
loch, one of w

hom
 gave every-

th
in

g
 h

e h
ad

—
h
is life—

fo
r h

is clien
ts. 

T
here w

ere the jurors, carefully selected 
to try the accused for espionage and not 
fo

r b
ein

g
 C

o
m

m
u
n
ists, a n

eat trick
 in

 
the '50s. T

here w
as the co-defendant, the 

h
ap

less M
o
rto

n
 S

o
b
ell, w

h
o
se n

am
e 

b
arely

 cam
e u

p
 d

u
rin

g
 th

e trial th
at 

brought him
 a 30-year prison sentence; 

th
e m

o
n
stro

u
s D

av
id

 G
reen

g
lass w

h
o
, 

w
ith his w

ife R
uth, sm

ilingly consigned 
h
is o

w
n
 sister to

 d
eath

 ro
w

; E
lizab

eth
 

B
entley, the professional ex-C

om
m

unist 
w

h
o
 d

u
rin

g
 th

e M
cC

arth
y
 y

ears acted
 

as a so
rt o

f h
an

d
m

aid
en

 to
 th

e G
ran

d
 

Inquisitor; K
laus F

uchs and H
arry G

old, 
w

h
o

se p
erfid

y
 altered

 th
e w

o
rld

's h
is-

to
ry

; an
d

 o
th

ers. 
T

h
e R

o
sen

b
erg

s' in
d
ictm

en
t ch

arg
ed

 
th

em
, alo

n
g
 w

ith
 S

o
b
ell, G

reen
g
lass, 

an
d
 a R

u
ssian

 v
ice co

n
su

l, A
n
ato

li 



 

o
f A

m
erican

 ju
stice; R

u
th

 G
reen

g
lass .  

w
as sp

ared
 p

ro
secu

tio
n
. G

o
ld

 h
ad

 al-
ready confessed to having conspired w

ith 
F

u
ch

s, th
e E

n
g

lish
 ato

m
ic scien

tist, to
 

com
m

it espionage. 
D

ra
w

in
g

 o
n

 th
e
 c

o
u

rt. re
p

o
rte

rs' 
tran

scrip
ts, N

izer p
resen

ts a straig
h
t-

fo
rw

ard
 n

arratio
n
 o

f th
e trial, p

au
sin

g
 

n
o
w

 an
d
 th

en
 to

 ex
p
lain

 leg
al p

o
in

ts 
an

d
 to

 m
ak

e sh
arp

ly
 p

ercep
tiv

e ju
d
g
-

m
en

ts ab
o
u
t co

u
rtro

o
m

 tactics. 
T

h
e g

o
v

ern
m

en
t's case ag

ain
st th

e 
R

o
sen

b
erg

s w
as b

ased
 alm

o
st en

tirely
 

o
n
 a frag

ile fo
u
n
d
atio

n
 o

f acco
m

p
lice 

testim
o
n
y
, sh

o
red

 u
p
 b

y
 th

e testim
o
n
y
 

o
f G

o
ld

, th
e co

n
v
icted

 sp
y
. T

h
e case 

w
as tried during the K

orean W
ar am

idst 
th

e n
ear-h

y
steria p

ro
d
u
ced

 b
y
 th

e an
ti-

C
om

m
unist efforts of Joseph M

cC
arthy 

an
d
 a ro

v
in

g
 b

an
d
 o

f ard
en

t ex
-C

o
m

-
m

unist w
itnesses. 

It w
as the G

reenglasses w
ho supplied 

th
e d

irect ev
id

en
ce ag

ain
st th

e R
o
sen

-
bergs. T

hey testified that D
avid G

reen-
g
lass, w

h
ile w

o
rk

in
g
 as a m

ach
in

ist 
at L

o
s A

lam
o
s, h

ad
 fu

rn
ish

ed
 to

 Ju
liu

s 
R

o
sen

b
erg

 a d
raw

in
g
 an

d
 a 1

2
-p

ag
e 

v
erb

al d
escrip

tio
n
 o

f th
e ato

m
ic b

o
m

b
, 

a draw
ing of a lens m

old used in atom
ic 

ex
p

erim
en

tatio
n
, an

d
 lists o

f p
o
ssib

le 
sp

y
 recru

its. T
h

ey
 also

 said
 th

at th
e 

R
osenbergs had a console table contain-

ing hidden m
icrofilm

 equipm
ent. H

arry 
G

o
ld

, w
h
o
 h

ad
 n

ev
er m

et th
e R

o
sen

-
b
erg

s, testified
 th

at h
e h

ad
 v

isited
 th

e 
G

reenglasses in N
ew

 M
exico on June 3, 

1
9
4
5
, at th

e req
u
est o

f Y
ak

o
v
lev

. T
h
e 

w
itn

ess stated
 th

at h
e h

ad
 in

tro
d

u
ced

 
h

im
self w

ith
 a co

d
e p

h
rase, "I 

com
e 

fro
m

 Ju
liu

s," an
d
 h

ad
 p

ro
d
u
ced

 a p
o
r-

tion of a Jello boxtop w
hich, in jigsaw

-
puzzle fashion, m

atched a p
iece in

 th
e 

• 
' 	

' • 
di:epiglasses' posiesiion, gold

 hgl: then 
b
een

 p
ro

v
id

ed
 w

ith
 ato

m
ic d

ata. 
E

lizabeth B
entley had never m

et the 
R

o
sen

b
erg

s, eith
er. S

h
e testified

 in
 a 

g
en

eral w
ay

 ab
o
u
t th

e n
atu

re o
f th

e 
C

om
m

unist P
arty and the propensity of 

its m
em

bers for espionage, and recalled 
telep

h
o
n
e calls fro

m
 an

 u
n
id

en
tified

 
"Julius." H

er testim
ony, posing obvious 

relevance and hearsay problem
s, w

as ad-
m

itted
 in

to
 ev

id
en

ce. A
n
d
 th

ro
u
g
h
o
u
t 

th
e th

ree-w
eek

 trial Ju
d
g
e K

au
fm

an
, 

th
en

 a n
o

v
ice ju

d
g

e, in
jected

 h
im

self 
l'in

to
 th

e q
u
estio

n
in

g
 o

f w
itn

esses, 
u

su
ally

 to
 th

e d
efen

d
an

ts' m
ark

ed
 d

is-
ad

v
an

tag
e. A

t th
e p

ro
secu

to
r's in

sist-
ence, w

ith K
aufm

an's approval, a large 
p

a
rt o

f th
e
 tria

l w
a
s g

iv
e
n

 o
v

e
r to

 
m

atters of political allegiance. 
In

 d
u
e tim

e th
e ju

ry
 co

n
v

icted
 th

e 
R

osenbergs and S
obelL

 Judge K
aufm

an 
sentenced the R

osenbergs to d
ie in

 th
e 

electric ch
air, an

d
 d

esp
ite fran

tic ap
-

p
eals to

 rev
iew

in
g
 co

u
rts, to

 w
o
rld

 
o
p
in

io
n
, an

d
 to

 tw
o
 P

resid
en

ts, Ju
liu

s 

cepted at face V
alue, sufficient to S

up-
port convictions? D

id governm
ent w

it-
nesses, particularly the G

reenglasses and 
G

old, perjure them
selves and w

ere som
e 

item
s o

f d
o
cu

m
en

tary
 ev

id
en

ce m
an

u
-

factu
red

? W
as th

e trial u
n
fair b

ecau
se 

of Judge K
aufm

an's interm
eddling, the 

p
ro

secu
tio

n
's o

v
erreach

in
g
, an

d
 th

e 
satu

ratin
g
 ev

id
en

ce o
f th

e d
efen

d
an

ts' 
M

arx
ism

? D
id

 ap
p
ellate co

u
rts fail to

 
provide adequate review

? W
as the death 

penalty justified? 
T

he answ
ers can be found in T

h
e Im

-
plosion C

onspiracy. N
izer has not foraged 

m
u
ch

 b
ey

o
n
d
 th

e co
ld

 co
u
rt reco

rd
s, 

and he has taken som
e inexcusable lib-

erties w
ith

 th
o
se reco

rd
s b

y
, as h

e p
u
ts 

it, "reco
n
stru

ctin
g
" im

ag
in

ary
 scen

es, 
b
u
t th

e ju
d
g
m

en
ts o

f so
 astu

te a trial 
o
b
serv

er are n
o
n
eth

eless a w
o
rth

w
h
ile 

contribution to the expanding literature 
of the R

osenberg case. (T
he only book 

on the case that N
izer does not acknow

l-
ed

g
e relian

ce o
n

 is th
e o

n
ly

 o
th

er tru
ly

 
v
a
lu

a
b
le

 o
n
e
, W

a
lte

r a
n
d
 M

iria
m

 
S

chnier's In
vita

tio
n
 to

 a
n
 In

q
u
est, now

 
reissued in a P

enguin paperback ($2.95). 
T

h
e S

ch
n

iers' b
o

o
k

 is a so
m

ew
h

at stri-
d
en

t b
rief o

n
 b

eh
alf o

f th
e R

o
sen

b
erg

s 
and S

obell, but they did som
e first-class 

investigatory w
ork. T

hose interested in 
com

prehending this ugly case w
ould do 

w
ell to pair it w

ith N
izer's calm

er one.) 
O

n putting dow
n N

izer's book, I am
 re-

m
in

d
ed

 o
f w

h
at Ju

stice F
elix

 F
ran

k
-

furter w
rote three days after the R

osen-
bergs w

ere electrocuted. "T
o be w

riting 
an opinion in a case affecting tw

o lives 
after th

e cu
rtain

 h
as b

een
 ru

n
g
 d

o
w

n
 

u
p

o
n

 th
em

 h
as th

e ap
p

earan
ce o

f p
a-

thetic futility." A
nd then he added, "B

ut 
history also has its claim

s." 	
c+..9 

 

Y
akovlev, w

ith conspiring betw
een 1944 

and 1950 to transm
it atom

ic bom
b data 

to
 th

e S
o
v
iet U

n
io

n
. It n

am
ed

 R
u
th

 
G

reen
g

lass an
d

 H
arry

 G
o

ld
 as co

-co
n

-
spirators. D

avid G
reenglass's and Y

akov-
le

v
's c

a
se

s w
e
re

 se
v
e
re

d
 fro

m
 th

e
 

R
osenberg-S

obell case. G
reenglass plead-

ed guilty; Y
akovlev w

as beyond the reach 

and E
thel R

osenberg—
refusing to con-

cede guilt and sending each other love 
letters to

 th
e v

ery
 last—

w
ere p

u
t to

 
d
eath

 at S
in

g
 S

in
g
 p

riso
n
 o

n
 Ju

n
e 1

9
, 

1953. 
N

izer's study raises five fundam
ental 

q
u
estio

n
s ab

o
u
t th

e R
o

sen
b

erg
s' trial. 

W
as th

e g
o

v
ern

m
en

t's ev
id

en
ce, if ac- 

 
 

 

 

 

 
 

 
 

 

 

 

 
 


