
A
 few

 ironies in N
 ixo n's appointm

ents to S
uprem

e C
ourt 

T-E
 

our people can look to the court and see 
there its legal philosophy articulately 
represented." T

he other night, the sam
e 

P
resid

en
t  id

 th
at "w

ith
 

W
A

SH
IN

G
T

O
N

 —
 Sam

 E
rvin and oth-

er civil libertarians no doubt w
ill w

ant to 
question W

illiam
 H

. R
ehnquist extensive-

ly
 o

n
 h

is B
ill o

f R
ig

h
ts v

iew
s, b

u
t n

o
 

serio
u
s th

reat to
 S

en
ate ap

p
ro

v
al o

f 
P

resident N
ixon's tw

o S
uprem

e C
ourt 

nom
inees is likely. A

 few
 ironies of the 

situation are nevertheless w
orth pointing 

out. 
It h

as b
een

 ex
ten

siv
ely

 rem
ark

ed
 

upon, for instance, that the adm
inistra-

tion ended its short-lived policy of seek-
ing advance approval for S

uprem
e C

ourt 
nom

inees from
 the A

m
erican B

ar A
sso-

ciation, just at a tim
e w

hen that policy 
had saved N

ixon from
 tw

o m
isconceived 

nom
inations. N

ot only w
as the result tw

o 
b
etter q

u
alified

 n
o
m

in
ees th

an
 th

o
se 

originally chosen; but w
hen the A

B
A

 
tu

rn
ed

 d
o

w
n

 N
ix

o
n

's first ch
o

ices, it 
probably also spared him

 and the nation 
another bruising and disillusioning con-
firm

ation battle in the S
enate—

a battle 
nobody needed. 

T
h

e
 fa

c
t th

a
t L

e
w

is P
o

w
e
ll a

n
d

 
R

ehnquist w
ere N

ixon's second choices 
also sheds strange light on the rhetoric 
;he used in nam

ing them
. A

m
ong other 

chings, he said that S
uprem

e C
ourt nom

i- 

c
ations are the m

ost im
portant a P

resi-
lent m

akes. H
e labelled P

ow
ell ''a very 

G
reat A

m
erican" and R

ehnquist "one of 
the finest legal m

inds in this w
hole na-

tio
n

 to
d

ay
," an

d
 p

red
icted

 th
at b

o
th

 
w

ould earn the kind of respect accorded 
Justices .B

lack and H
arlan, w

hom
 they 

w
ill replace. 
T

hat's fine, and m
ay even prove true; 

everyone should hope so. B
ut if so, on 

w
hat grounds did N

ixon pass over these 

o
 

T
A

 reS
 

 ninee seats 
to fill, obviously every group in the coun-
try cannot be represented on the court," 
and therefore his criteria w

ere legal ex-
cellence and judicial philosophy. 

B
u
t let th

is ch
an

g
e b

e ascrib
ed

 to
 

grow
th in office, a process in w

hich in-
consistency can he a jew

el. A
 final irony 

rem
ain

s in
 th

e P
resid

en
t's in

sisten
ce 

th
at h

e h
ad

 h
u
n
ted

 fo
r an

d
 fo

u
n
d
 th

e 
kind of nom

inee w
ho w

ould "interpret 
the C

onstitution, and not . . . place him
-

self above the C
onstitution or outside the 

C
onstitution . . he should not tw

ist or 
bend the C

onstitution . . to perpetuate 
his personal, political and social view

s." 

T
hat sounds fine, but it is a view

 that 
ill com

ports w
ith N

ixon's follow
ing lec-

ture on "judicial philosophy" (right out 
of his 1968 cam

paign speeches), contend-
in

g
 th

at "so
m

e co
u

rt d
ecisio

n
s h

av
e 

gone too far in the past in w
eakening the  

p
eace fo

rces as ag
ain

st th
e crim

in
al 

forces in our society." 
T

his is not a constitutional but a "per-
sonal, political and social view

" to w
hich 

N
ixon, like any A

m
erican, is entitled. 

B
ut the clear im

plication of his speech 
w

as that he had chosen tw
o m

en w
ho 

sh
ared

 it ("It is w
ith

 th
ese criteria 

in 
m

in
d

 th
at I h

av
e selected

" th
em

, h
e 

said). It rem
ains to be seen, therefore, 

w
hether the P

resident really has select-
ed tw

o nom
inees, how

ever able, w
ho w

ill 
interpret the C

onstitution w
ithout bring-

ing "personal, political and social" view
s 

to the task. 
R

ehnquist, in particular, as "the P
res-

id
en

t's law
y
er's law

y
er," p

resu
m

ab
ly

 
has shared in A

tty. G
en. John M

itchell's 
p

o
licy

 d
ecisio

n
s, an

d
 h

as ad
v

o
cated

 
m

any of them
 before C

ongress. W
hen he 

interprets the C
onstitution on, say, w

ire-
tapping, it w

ill be rem
arkable if he does 

not bring som
ething of the M

itchell-N
ix-

o
n
 attitu

d
e to

 th
e task

; after all, h
e 

helped form
ulate it, 

3971. 
N

e
a
t 

Y
o

rk T
im

es S
ervice 


