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C
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M
r. N

ixon's 

'

O
ut of all the stunning and bew

ilder-
ng developm

ents of the last w
eek, one 

th
in

g
 clearly

 em
erg

es: M
r. N

ix
o
n
 h

as 
it.  u

p
o
n
 a d

efen
se strateg

y
 th

at n
o
t 

n
ly

 co
u
ld

 
save 

h
im

self b
u
t also

 
Ice P

resid
en

t S
p
iro

 A
g
n
ew

 an
d
 th

e 
orm

er top W
hite H

ouse officials now
 

nder investigation. 
T

he strategy, w
hich has the m

erit of 
im

p
licity

, w
o
u
ld

 at o
n
e stro

k
e d

iv
ert 

he w
hole m

ess in W
ashington from

 an 
gum

ent over crim
inality to one over 

onstitutionality, a far m
ore favorable 

efense posture from
 both a legal and 

olitical standpoint. 
It is all to

 b
e fo

u
n
d
 in

 th
e W

h
ite 

H
o
u
se leg

al b
rief filed

 w
ith

 fed
eral 

judge John J. S
irica, w

hich argues that 
th

e so
-called

 d
o
ctrin

e o
f "ex

ecu
tiv

e 
p
riv

ile
g
e
" is so

 a
b
so

lu
te

 th
a
t th

e
 

co
u
rts h

av
e n

o
 p

o
w

er to
 fo

rce th
e 

P
resident to provide a grand jury w

ith 
tape recordings of his W

atergate con-
! ersations. T

he 10,000-w
ord brief m

ain- 
s th

at ev
en

 if th
o
se co

n
v
ersatio

n
s 

- volved details of a crim
inal plan, M

r. 
x
o
n
 still h

as th
e rig

h
t to

 w
ith

h
o
ld

 
hem

 so as to protect the confidential- 
y of presidential com

m
unications. 

B
ut then the brief, curiously, _takes 

up a question that w
as not even raised 

b
y
 th

e g
ran

d
 ju

ry
 in

 Its su
b
p
o
en

a o
f 

th
e p

resid
en

tial tap
es. T

h
e N

ix
o
n
 d

e-
fen

se law
y
ers co

n
ten

d
ed

, fo
r th

e first 
m

e ever, that the P
resident could not 

prosecuted for any crim
e until after 

p/ he w
as im

peached, convicted and re-
m

oved by C
ongress. 

M
a
n
y
 c

o
n
stitu

tio
n
a
l a

u
th

o
ritie

s 
w

ould dispute that, just as they w
ould 

dispute the assertion of absolute exec-
; utive privilege. B

ut if M
r. N

ixon's view
 

is valid, then, by extension, M
r. A

gnew
 

could not be prosecuted either, unless 
he w

ere first im
peached. T

he im
peach-

m
ent clause in the C

onstitution m
akes 

n
o
 d

istin
ctio

n
 b

etw
een

 th
e P

resid
en

t 
and the V

ice P
resident. T

he language is-
the sam

e for both. 
N

o m
atter how

 angry M
r. N

ixon m
ay 

be w
ith M

r. A
gnew

 for involving the 
ad

m
in

istratio
n
 in

 an
o
th

er scan
d
al, h

e 
h
as little ch

o
ice to

 rescu
e th

e V
ice 

P
resident from

 prosecution if he is go-
ing to follow

 through on his ow
n claim

 
o
f sim

ilar im
m

u
n
ity

. A
n
d
 th

ere's n
o
 

doubt that be is in a position to do it. 
A

ll M
r. N

ixon need do is have E
lliot 

R
ichardson, the A

ttorney G
eneral, di-

rect the U
.S

. district attorney in B
alti-

m
ore, G

eorge B
eall, a N

ixon appointee. 
w

ho has been investigating charges of 
b
rib

e
ry

, e
x
to

rtio
n
 a

n
d
 ta

x
 fra

u
d
 

a
g
a
in

st A
g
n
e
w

, to
 d

ro
p
 th

e
 

case. 
against the V

ice P
resident and, on con-

stitu
tio

n
al g

ro
u
n
d
s, su

p
p
ress an

y
 in

-
dictm

ent of him
. 

S
trangely, John M

itchell, w
ho pre-

ceded R
ichardson as A

ttorney G
eneral, 

several years ago ordered M
r. B

eall's 
predecessor to kill an indictm

ent that 
b
o
th

 th
e d

istrict atto
rn

ey
 an

d
 a B

alti-
m

o
re

 fe
d
e
ra

l g
ra

n
d
 ju

ry
 o

p
e
n
ly

 

C5,r1:5:-P
 

w
an

ted
 to

 b
rin

g
 ag

ain
st certain

 n
a-

tio
n
al p

o
litical fig

u
res. T

h
is case d

id
 

not involve any constitutional grounds, 
but it show

s bow
 decisively the A

ttor-
ney G

eneral can intervene. 
It is difficult to see how

 M
r. N

ixon 
co

u
ld

 co
n
sen

t to
 th

e in
d
ictm

en
t an

d
 

trial of the V
ice P

resident w
ithout se-

riously com
prom

ising his argum
ent be-

fore Judge S
ilica that the P

resident is 
im

m
u
n
e to

 p
ro

secu
tio

n
 u

n
til h

e h
as 

been im
peached. 

T
he W

hite H
ouse brief also im

plies 

T
h
e d

efen
d
an

ts, It is an
ticip

ated
, 

w
o
u
ld

 rig
h
tly

 co
n
ten

d
 th

at th
e tap

es 
and other docum

ents w
ithheld by the 

ti. P
resident w

ould deprive them
 of evi- 

d
en

ce m
aterial to

 th
eir d

efen
se, an

d
 

there are m
any precedents indicating 

th
a
t th

e
 c

o
u
rts w

o
u
ld

 g
iv

e
 g

re
a
t 

w
eig

h
t to

 th
is arg

u
m

en
t. T

h
e W

h
ite 

H
ouse is w

ell aw
are of this, as show

n 
by its brief, w

hich says: 
"It is n

o
t th

e P
resid

en
t's v

iew
 th

at 
refusal to produce these tapes w

ill de-
feat prosecution of any w

ho have be-
eyed his confidence by com

m
itting 

I crim
es . . . B

ut the P
resident has con-

rchxled that even if he should be m
is-

tak
en

 ab
o
u
t th

is in
 so

m
e p

articu
lar 

icase, th
e p

u
b
lic in

terest in
 a co

n
v
ic- 

•on, im
portant though it is, m

ust yield 
to the P

ublic interest in preserving the 
o
n
fid

en
tiality

 o
f th

e P
resid

en
t's o

f-
'ce." 

N
obody has a greater stake than M

r. 
N

ixon in keeping A
gnew

 in office, for 
i w

ho w
ill vote to im

peach the P
resident 

if he w
ere to be succeeded by a V

ice 
P

resid
en

t u
n
d
er a clo

u
d
 th

at riv
als 

W
atergate? 

©
 1973. L

os A
n

geles T
im

es 

\ th
at M

r. N
ix

o
n
 w

ill n
o
t y

ield
 u

p
 th

e 
W

atergate tapes even if ordered to by 
the courts, w

hich could easily lead to 
dism

issal of crim
inal charges against 

h
is clo

sest asso
ciates, su

ch
 as H

. R
. 

1  H
aldem

an and John E
hrlichm

an, and 
possibly m

any others now
 facing in-

dictm
ent in the W

atergate case. 


