
"P
resident N

ixon C
an B

e M
ade to A

ppear B
efore the G

rand Jury" ivy- 4,/,/i3
  

T
h
e M

ay
 2

9
th

 ed
itio

n
 o

f T
h
e P

o
st 

carried
 a sto

ry
 say

in
g
 th

at th
e W

ater-
g
a
te

 p
ro

se
c
u
to

rs b
e
lie

v
e
 P

re
sid

e
n
t 

N
ix

o
n

 sh
o

u
ld

 b
e
 c

a
lle

d
 b

e
fo

re
 th

e
 

g
ran

d
 ju

ry
, b

u
t th

at th
ey

 an
d
 th

eir su
-

p
erio

rs feel th
at th

e C
o
n
stitu

tio
n
 p

re-
clu

d
es th

is. T
h
e latter feelin

g
 is in

 ac-
co

rd
 w

ith
 a lo

n
g
 stan

d
in

g
 Ju

stice D
e-

p
artm

en
t p

o
licy

 o
f o

b
jectin

g
 w

h
en

ev
er 

a
 p

a
rty

 in
 a

 c
iv

il su
it h

a
s so

u
g
h
t to

 
m

ak
e th

e P
resid

en
t a d

efen
d
an

t. T
h
e 

Ju
stice D

ep
artm

en
t h

as co
n
tin

u
o
u
sly

 
tak

en
 th

e p
o
sitio

n
 th

at sep
aratio

n
 o

f 
p
o
w

ers p
reclu

d
es th

e P
resid

en
t fro

m
 

b
e
in

g
 su

b
je

c
t to

 th
e
 ju

risd
ic

tio
n
 o

f 
co

u
rts. S

ep
aratio

n
 o

f p
o

w
ers w

as also
 

cited
 b

y
 th

e W
h
ite H

o
u
se w

h
en

,. In
 re-

sp
o
n
se to

 T
h
e P

o
st's sto

ry
, it said

 th
e 

P
resid

en
t w

o
u
ld

 n
o
t ap

p
ear b

efo
re th

e 
g
ran

d
 ju

ry
. 

A
s o

n
e w

h
o
 h

as litig
ated

 th
e q

u
es-

'W
o
n
 o

f w
h
eth

er th
e P

resid
en

t is su
b
-

je
c
t to

 th
e
 ju

risd
ic

tio
n

 o
f C

o
u

rts in
 

I

p
ro

p
er cases, I b

eliev
e th

at.lt is in
co

r-
rect to

 th
in

k
 th

at th
e P

resid
en

t can
n
o
t 

b
e su

b
p
o
en

aed
 to

 ap
p
ear b

efo
re th

e 
g
ran

d
 ju

ry
. T

h
ey

 are w
ro

n
g
 b

o
th

 as a 
m

atter o
f legal policy.  an

d
 as a m

atter 
o
f leg

al p
reced

en
t. 

A
s a m

atter o
f leg

al ' p
o
licy

, to
 say

 
th

at th
e P

resid
en

t is n
o
t su

b
ject to

 th
e 

ju
risd

ictio
n
 o

f arm
s o

f th
e ju

d
iciary

 in
' 

p
ro

p
er cases is to

 say
 th

at h
e is ab

o
v
e 

th
e law

. T
h
is is p

articu
larly

 th
e case 

w
h
en

 th
e q

u
estio

n
 is w

h
eth

er h
e can

 
b
e b

ro
u
g
h
t b

efo
re a g

ran
d
 ju

ry
 w

h
ich

 
is in

v
estig

atin
g
 illeg

al activ
ities w

h
ich

 
h
e co

n
ceiv

ab
ly

 co
u
ld

 h
av

e en
co

u
rag

ed
 

o
r e

v
e
n
 o

rd
e
re

d
. B

u
t se

p
a
ra

tio
n
 o

f 
p
o
w

ers, u
p
o
n
 w

h
ich

 th
e Ju

stice D
e-

p
artm

en
t h

as alw
ay

s relied
, d

o
es n

o
t 

d
ictate th

at th
e P

resid
en

t o
r an

y
o
n
e 

else is ab
o
v
e th

e law
, n

o
r d

o
es it d

ic-
tate th

at an
y
 o

n
e b

ran
ch

 can
n
o
t in

 an
y
 

resp
ect b

e su
b
ject to

 th
e p

ro
p
erly

 ex
-

ercised
 ju

risd
ictio

n
 o

f an
o
th

er b
ran

ch
. 

O
n
 th

e co
n
trary

, each
 b

ran
ch

 is su
b
-

je
c
t to

 o
th

e
r b

ra
n
c
h
e
s in

 v
a
rio

u
s 

w
a
y
s. F

o
r e

x
a
m

p
le

, th
e
 c

o
u
rts a

re
 

su
b

ject to
 C

o
n

g
ress' p

o
w

er to
 m

ak
e  

ex
cep

tio
n
s to

 th
eir ju

risd
ictio

n
, th

e 

C
o
n
g
ress an

d
 E

x
ecu

tiv
e are su

b
ject 

to
 h

av
in

g
 th

eir actio
n
s ru

led
 illeg

al  

b
y
 th

e
 c

o
u
rts, th

e
 P

re
sid

e
n
t a

n
d
 

ju
d
g
e
s a

re
 su

b
je

c
t to

 im
p
e
a
c
h
m

e
n
t 

an
d

 co
n

v
ictio

n
 in

 C
o
n
g
ress, an

d
 th

e 
P

resid
en

t is co
n
stitu

tio
n
ally

 req
u
ired

 
to

 o
b
ey

 th
e d

u
ly

 en
acted

 an
d
 sig

n
ed

 
law

s o
f C

o
n
g
ress. 

A
s a

 m
a
tte

r o
f le

g
a
l p

re
c
e
d
e
n
t, it 

h
as b

eco
m

e m
o

re an
d

 m
o

re clear th
at 

th
e P

resid
en

t is su
b
ject to

 th
e ju

risd
ic-

tio
n

 o
f th

e ju
d

iciary
. F

irst, in
 tw

o
 re-

cen
t cases, lo

w
er co

u
rt ju

d
g
es clearly

 
in

d
icated

 th
at it m

ig
h
t b

e p
erm

issib
le 

to
 m

ak
e th

e P
resid

en
t a d

efen
d
an

t if 
h
e w

ere a so
-called

 "n
ecessary

 p
arty

" 
in

 a civ
il case. In

 a th
ird

 recen
t case, 

Ju
d
g
e Ju

n
e G

reen
 o

f th
e U

.S
. D

istrict 
C

ourt in W
ashington ruled on A

pril 25, 
an

 th
at th

e P
resid

en
t w

as in
 fact a 

n
ecessary

 p
arty

 an
d
 co

u
ld

 b
e m

ad
e a 

d
efen

d
an

t in
 th

e case. 
S

eco
n
d
, in

 th
e case o

f A
aro

n
 B

u
rr, 

o
h
n
 M

arsh
all h

eld
 th

at a su
b
p
o
en

a 
u

ses tecu
m

 can
 b

e issu
ed

 to
 th

e .P
resi-

en
t. M

arsh
all p

o
in

ted
 o

u
t th

at, u
n
lik

e 
h
e K

in
g
 o

f E
n
g
lan

d
, th

e P
resid

en
t is 

n
o
t a m

o
n
arch

, b
u
t, lik

e any  citizen
, is 

su
b

ject to
 b

ein
g

 called
 to

 testify
. 

T
h
ird

, a fiv
e m

an
 m

ajo
rity

 o
f th

e S
u
-

p
rem

e C
o
u
rt, in

clu
d
in

g
 th

e fo
u
r Ju

s-
tices ap

p
o
in

ted
 b

y
 N

ix
o
n
, recen

tly
 

g
av

e a clear in
d
icatio

n
 th

at th
e P

resi-
d
en

t is su
b
ject to

 b
ein

g
 called

 b
efo

re a 
g
ra

n
d
 ju

ry
. In

 th
e
 C

a
ld

w
e
ll c

a
se

, 
w

h
e
re

 th
e
 C

o
u
rt stru

c
k
 d

o
w

n
 th

e
 

n
ew

sm
an

's p
riv

ileg
e, th

e m
ajo

rity
 said

 
"th

e lo
n

g
 stan

d
in

g
 p

rin
cip

le th
at th

e 
p
u
b
lic h

as a rig
h
t to

 ev
ery

 m
an

's ev
i-

d
en

ce', ex
cep

t fo
r th

o
se p

erso
n
s p

ro
-

tected
 b

y
 a co

n
stitu

tio
n
al, co

m
m

o
n
 

la
w

, o
r s

ta
tu

to
ry

 p
riv

ile
g
e
 ... 

(citatio
n
s o

m
itted

), is p
articu

larly
 ap

-
p
licab

le to
 g

ran
d
 ju

ry
 p

ro
ceed

in
g
s." 

T
h

e co
u

rt, in
 a fo

o
tn

o
te, th

en
 co

n
tin

-
u
ed

 th
is th

em
e, citin

g
 Jerem

y
 B

en
t-

h
a
m

 fo
r th

e
 p

ro
p
o
sitio

n
 th

a
t e

v
e
n
 

"m
en

 o
f th

e first ran
k
 an

d
 co

n
sid

era- 

tio
n
" c

a
n
 b

e
 b

ro
u
g
h
t in

to
 c

o
u
rts to

 

testify
: m

en
 lik

e th
e P

rin
ce o

f W
ales, 

th
e A

rch
b
ish

o
p
 o

f C
an

terb
u
ry

 an
d
 th

e 

L
o

rd
 H

ig
h

 C
h

an
cello

r. T
h

e C
o

u
rt co

n
-

clu
d
ed

 th
e fo

o
tn

o
te b

y
 p

o
in

tin
g
 o

u
t 

i th
at in

 th
e B

u
rr case, Ju

stice M
arsh

all 
'o

p
in

ed
 th

at in
 p

ro
p
er circu

m
stan

ces a 
u
b
p
o
en

a co
u
ld

 b
e issu

ed
 to

 th
e P

resi-
d
en

t o
f th

e U
n
ited

 S
tates." 

T
h

ere is o
n

e fu
rth

er p
o

in
t to

 b
e co

n
-

sid
ered

 in
 reg

ard
 to

 w
h
eth

er th
e P

resi-
d
en

t co
u
ld

 b
e called

 b
efo

re a g
ran

d
 

1  ju
ry

. T
h
e C

o
n
stitu

tio
n
 p

ro
v

id
es th

at 
"Ju

d
g

m
en

t in
 C

ases o
f Im

p
each

m
en

t 
sh

a
ll n

o
t e

x
te

n
d
 fu

rth
e
r th

a
n
 to

 re
-

m
o
v
a
l fro

m
 o

ffic
e
 . .. b

u
t th

e
 p

a
rty

 
co

n
v
icted

 sh
all n

ev
erth

eless b
e liab

le 
an

d
 su

b
ject to

 In
d
ictm

en
t, T

rial, Ju
d
g
-

m
en

t an
d
 P

u
n
ish

m
en

t, acco
rd

in
g
 to

 
L

aw
." In

 o
th

er w
o
rd

s, th
e C

o
n
stitu

tio
n
 

ex
p
licitly

 in
d
icates th

at a p
arty

 can
 b

e 
in

d
icted

 b
y

 a g
ran

d
 ju

ry
 an

d
 tried

 o
n

 
crim

in
al ch

arg
es after h

e is im
p

each
ed

 
an

d
 co

n
v
icted

 in
 C

o
n
g
ress. B

u
t it d

o
es 

n
o
t say

 w
h
eth

er h
e can

 b
e in

d
icted

 by 
a g

ran
d
 ju

ry
, o

r m
ad

e to
 testify

 to
 o

n
e, 

before 
h
e is im

p
each

ed
 an

d
 co

n
v
icted

 
in

 C
o
n
g
re

ss. In
 m

y
 ju

d
g
m

e
n
t, th

e
 

C
o
n
stitu

tio
n
 d

o
es n

o
t p

reclu
d
e in

d
ict-

m
en

t b
y
 a g

ran
d
 ju

ry
 b

efo
re th

ere are 
an

y
 im

p
each

m
en

t p
ro

ceed
in

g
s in

 C
o
n
-

g
re

ss a
n
d
 still le

ss d
o
e
s it p

re
c
lu

d
e
 

m
erely

 m
ak

in
g
 an

 im
p
each

ab
le p

arty
 

te
stify

 to
 a

 g
ra

n
d
 ju

ry
 b

e
fo

re
 th

e
re

 
are im

p
each

m
en

t p
ro

ceed
in

g
s. 

T
he phraseology of the above consti-

tu
tio

n
al clau

ses ap
p
ears to

 h
av

e b
een

 
d
ictated

 b
y
 th

e fram
ers' d

esire to
 en

-
su

re th
at o

fficials co
u
ld

 b
e crim

in
ally

 
p
u
n
ish

ed
 as w

ell as rem
o
v
ed

 .fro
m

 o
f-

fice, b
u
t to

 also
 en

su
re th

at it w
o
u
ld

 
n
o
t b

e o
n
e an

d
 th

e sam
e trib

u
n
al, b

u
t 

d
ifferen

t trib
u
n
als, w

h
ich

 p
assed

 o
n
 

th
e sep

arate m
atters o

f rem
o

v
al fro

m
 

o
ffice o

n
 th

e o
n
e h

an
d
 an

d
 crim

in
al 

p
u
n
ish

m
en

t o
n
 th

e o
th

er. T
h
o
u
g
h
 th

e 
fram

ers ap
p
ear to

 h
av

e b
een

 assu
m

in
g
 

th
at im

p
each

m
en

t an
d
 co

n
v
ictio

n
 in

 
C

o
n

g
ress w

o
u

ld
 an

ted
ate crim

in
al p

ro
- 

c
e
e
d
in

g
s in

 th
e
 n

o
rm

a
l c

o
u
rse

 o
f 

ev
en

ts, th
ey

 d
o
 n

o
t ap

p
ear to

 h
av

e ex
-

clu
d
ed

 th
e co

n
trary

 o
rd

er o
f ev

en
ts. In

 
th

e p
ast, m

o
reo

v
er, p

arties h
av

e b
een

 
in

d
ic

te
d
 a

n
d
 c

o
n
v
ic

te
d
 in

 c
rim

in
a
l 

co
u
rts b

efo
re th

ere w
ere an

y
 im

p
each

-
m

en
t p

ro
ceed

in
g
s. Ju

d
g
e K

ern
er's case 

is th
e
 la

te
st e

x
a
m

p
le

 o
f th

is, a
n
d
 I 

h
av

e as y
et h

eard
 n

o
 p

ersu
asiv

e reaso
n
 

fo
r treatin

g
 th

e P
resid

en
t d

ifferen
tly

 
th

an
 ju

d
g
es in

 th
is reg

ard
. C

ertain
ly

 
no such distinction appears in the C

on-
stitu

tio
n
 itself. 

M
oreover, even if a P

resident cannot 
h
im

se
lf b

e
 in

d
ic

te
d
 a

n
d
 c

rim
in

a
lly

 
tried

• b
efo

re th
ere are im

p
each

m
en

t 
proceedings, I know

 of no good reason 
w

h
y
 h

e co
u
ld

 n
o
t at least b

e m
ad

e to
 

testify
 to

 th
e g

ran
d
 ju

ry
 ab

o
u
t crim

es 
fo

r w
h
ich

 o
th

er p
eo

p
le can

 b
e in

d
icted

. 
A

s I h
av

e in
d
icated

 earlier, sep
aratio

n
 

o
f p

o
w

ers w
o
u
ld

 n
o
t p

reclu
d
e su

ch
 an

 
ap

p
earan

ce b
efo

re th
e g

ran
d
 ju

ry
, an

d
 

th
e
 p

rin
c
ip

le
 in

v
o
k
e
d
 b

y
 th

e
 fo

u
r 

N
ix

o
n

 ju
stices an

d
 Ju

stice W
h

ite in
 

the C
aldw

ell case w
ould support it: un-

less th
ere is so

m
e ap

p
licab

le p
riv

ileg
e 

(an
d
 th

ere is n
o
n
e h

ere), in
 g

ran
d
 ju

ry
 

p
ro

ceed
in

g
s th

e p
u
b
lic h

as a rig
h
t to

 
every m

an's evidence, including the ev- 

i
id

en
ce o

f ex
alted

 p
erso

n
ag

es lik
e th

e 
P

resid
en

t. 
T

hus, on the. basis of legal policy, le-
g
al p

reced
en

t, an
d
 co

n
stitu

tio
n
al h

is-
to

ry
, P

resid
en

t N
ix

o
n
 can

 b
e m

ad
e to

 
ap

p
ear b

efo
re th

e g
ran

d
 ju

ry
. T

h
e o

n
ly

 
q

u
estio

n
 is w

h
eth

er th
e circu

m
stan

ces 
k
n
o
w

n
 to

 th
e p

ro
secu

to
rs w

arran
t :issu-

in
g
 a su

b
p
o
en

a to
 h

im
. If th

ey
 d

o
, as 

w
as in

d
icated

 in
 T

h
e P

o
st's sto

ry
, th

en
 

h
e sh

o
u
ld

 b
e su

b
p
o
en

aed
 lest th

e p
u
b
-

lic b
eliev

e, as m
an

y
 h

av
e in

 th
e p

ast, 
an

d
 p

o
ssib

ly
 co

rrectly
, th

at th
e D

ep
art-

m
en

t o
f Ju

stice is sim
p

ly
 actin

g
 as a 

p
o
litical to

o
l w

h
o
se p

u
rp

o
se is n

o
t to

 
fu

rth
er ju

stice, b
u
t to

 p
ro

tect th
e P

res-
id

en
t. 

L
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W
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L
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P
ro
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r o
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L

aw
 

C
ath

o
lic U

n
iv
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 L

aw
 school 

W
ashington. 


