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I
t's possible to disagree w

ith the points of view
 

o
f P

resid
en

t N
ix

o
n
's tw

o
 S

u
p
rem

e C
o
u
rt 

nom
inees, but harder to question the ability 

and character of L
ew

is P
ow

ell Jr. and W
illiam

 
R

ehnquist. In the relief everybody feels at their 
choice, it is still im

portant to ask w
hy the P

res-
ident w

as earlier ready and eager to settle for less. 
In all the preceding w

eeks of leaks and rum
ors, 

it cam
e clear that N

ixon's real preferences w
ere 

H
erschel F

riday, a L
ittle R

ock law
yer, and M

rs. 
M

ildred L
illie, a L

os A
ngeles judge. O

nly after a 
bar association com

m
ittee questioned the undis-

tinguished qualifications of both did N
ixon sw

itch 
to his better backup nam

es. 
W

hat the President w
as really hoping to achieve 

is hard to explain in w
ays that do him

 credit. In 
foreign policy and in econom

ics, he has show
n 

him
self capable of im

aginative reversals of past 
policy, but not in that troubled social area w

here 
he and A

ttorney G
eneral John M

itchell persist 
in burrow

ing dow
n old narrow

 paths. T
he P

res-
ident w

ould like to undo som
e of the landm

ark de-
cisions of the S

uprem
e C

ourt; he enforces them
 

w
ith the m

inim
um

 of zeal and hopes to see them
 

reversed by m
en he appoints to the bench. H

is rec-
ord of appointm

ents to the low
er federal courts 

is on the w
hole good, and his choice of C

hief Jus-
tice B

urger is generally applauded. B
ut he cam

e 
to Justice B

lackm
un only after going through the  

spectacle of the H
aynsw

orth and C
arsw

ell de-
feats, and his recent list of S

uprem
e C

ourt pos-
sibilities suggested a search for m

inds so m
edi-

ocre that they could be counted on to rem
ain set 

in their prejudices. T
he P

resident seem
ed to be-

lieve that one w
ay to dim

inish the influence of 
the C

ourt w
as to m

ake it less w
orthy of respect. 

A
fter finally extricating him

self from
 his first 

choices, N
ixon delivered w

hat w
as in the circum

-
stances an audaciously pious assertion of his de-
votion to judicial excellence. H

e also got him
self 

into som
e confusion betw

een jurists w
ho are po-

litically conservative and those w
ho are judically 

conservative. T
he latter m

ore or less believe that 
a justice should seek his answ

ers in legislative in-
tent, judicial precedent and constitutional w

ord-
ing, instead of trying to legislate the political be-
liefs and social changes he m

ay him
self favor. Fair 

enough: m
en of as diverse political view

s and as 
im

pressive m
inds as O

liver W
endell H

olm
es, L

ou-
is B

randeis and F
elix F

rankfurter have all lived 
by that creed. 

B
ut preferring such judicial restraint to those 

w
ho w

ould pursue a "personal political and so-
cial view

" on the bench w
as not all that P

res-
ident N

ixon had in m
ind. H

e believes that the 
S

uprem
e C

ourt has lately "gone too far" in as-
sw

ing rights to those under arrest, thus "w
eak-

ening the peace forces as against the crim
inal forc- 

es in our society." A
s H

arvard L
aw

 S
chool P

ro-
fessor A

lan D
ershow

itz says, "A
 judicial philos-

ophy—
if it is truly judicial rather than `political' 

or `social'—
does not speak in term

s of giving the 
peace forces 'tools' to 'protect the innocent from

 
crim

inal elem
ents.' " T

he com
plexity of this issue 

—
at a tim

e w
hen the country is necessarily con-

cerned both by the caliber and tem
peram

ent of 
m

any police officers, and by the alarm
ing rise in 

violent crim
e—

is good reason for having m
en of 

som
e intellectual distinction on the bench. 

B
oth M

essrs. Pow
ell and R

ehnquist are know
n, 

in the m
eaningful shorthand of our tim

es, as law
-

and-order m
en. P

ow
ell, at 64 a w

ell-respected 
R

ichm
ond law

yer, should be a steady and sen-
sible influence. R

ehnquist is 47, refreshingly 
young for the H

igh C
ourt, a G

oldw
ater conser-

vative and M
itchell assistant w

ith a brilliant legal 
m

ind; he can be expected to undergo som
e sharp 

questioning from
 D

em
ocratic senators about the 

rigidity of his past rem
arks on crim

e and civil lib-
erties. H

e seem
s the m

ore judicially activist of 
the tw

o. B
ut justices on the highest court have a 

w
ay of surprising them

selves and their presiden-
tial sponsors. A

ll that can be know
n in advance 

is som
e sense of a m

an's character and intellect, 
an

d
 in

 b
o
th

 cases th
e P

resid
en

t's co
n
fid

en
ce 

appears w
ell-grounded. T

he P
resident should 

feel encouraged to aim
 as high in the future. 


