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Strange Tale of the Judge and the

ICTA DON'T get any better than
this: A federal appellste judge
mentioned in a concurrence
that, 25 years before, he had
read files, compiled by FBI Di-.
rector J. Edgar Hoover, that were the

mers v Department
ans of the dismissal of an 11-year-
old om of hoformation Act suit. The
case was hrought by Anthony Summets,
author of the 1993 hook “Official and
,  Confidential: The Secret Life of J. Edgar
Hoover.”
: At issue are thousands of documents
from Mr. ‘Hoover’s private files: a hodge-
mdpmﬂmdoﬁinwmpm—

cal investigative umit to gather dirt on po-
litical opponents.™

Tens of thousands of pages of the fles
already have been released. But the'FBI

withheld or redacted thousands more -
pages—which is why Mr. Summers sued,

Judge Jackson’s Task Now
Last November, U.S. District judge
Thomas Penfleld .Incﬁk:un grantadjudﬂ;?

government’s motion for summary
ment aftar & hearing that, the appallate -
panel’s April opinion noted, ‘lasted ap--
three minutes.” e

i o i g s
ney, gre 3 S,

‘ saying he “asswmefd] that the court will

| be issuing a written order.” But Judge

| Jackson said no, adding Mr: Lesar was

\ free to “reitarate evervthing...you've said .
{

|
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where most FOIA litiga- &
tion ocours. :

. aitorney who argued. the-case,
As Judge Silberman explained in his knowledged that the first she heard of
concurrence, he was deputy attorney Judge Silberman’s connection with the

general (the Justice Department’s-No., 2 files was when she read his concurring
official) in 1975, when The Washington opinion. The revelation
Post reported the Hoover files” existence, mnhsbmm& ber
and he read them while ing 1o tes- wihy
:lryg::_reﬁ:nsehﬁduzm ha:;; mm@:;
years later, Lesar said, {
mmmmmmumml the podi-:
& hearing in another FOIA case ! um for an'
involving Mr. Summers. | hour when
Shortly. hefore.oral-arguments. in .the she had been
cmrent case, Justice Department law- allotted only 15
yers also expressed the belief thax the minutes.
Clearly, Judge
Silherman has



the files. His concurrence
ripped the FBI for having
“the vomitigated gall to claim
in an affidavit._.that the files ‘are of mini-
mal puhblic interest."™
. _ After describing the files’ location, he
also suggested in a foomote,
“That is not 1o say that I am confident
that all of Hoover's files were in those
cabingts.” And, he mmsed, “these files

darkly during the Watergate

tion to expose the misdeeds of prior
{dents...was prompted ptriov gather poliﬁhc:
intelligence through ate actors
causs he wanted what Johnson had ob-
tained, yot did not trust.the FBI to pro-
vide it.”

ury/iony S-BRTTHANN

. Such speeulation can only further en-
cear Judge Silberman to Mr. Lesar, a sole

practitioner whose avoeation is uncover-
i and

Research Center, which he co-founded in
1984 with Bernard “Bud" Fensterwald
Jr., general counsel to the House commit-
teo that draftad FOIA in 1966.

Their assassination
center ies 2,000
square feet in & building
around the corner from
historic Ford's Theater,
which is across the street
from The House Where
‘Lincoln Died (the land-
mark’s official name).
‘Tha center houses 1,500
books and humdreds of
boxes and file drawers
stuffed with 2 million
pages of records, mostly
radically during th ;I:;

e
!Zwashytha FBI and
CIA on the assassination

 |Aside from the National
B plote collection of these

docwuents exisis. Scores more boxes
and file cabinels contain papers on the
Watergate scandal and the murder of
Martin Lather King Jr.

Along with Mr. Lesar, Mr. Alcorn (who
is 4 partner at Vienna, Va.'s two-attorney
Fensterwald & Alcorn—the other attor-
ney being Bernard Fensterwald I, Bud
Fensterwald's son) feels the Swnmers
decision may hslp reverse the narrower
interpretation of the FOJIA that devalnped
in federal courts after 1989, when the
U.S. Supreme Court decided Department
of Justice v. Reporters Committee for
Freedom of the Press, 489 U.S, 749,

In that case, the high court declared
that simple- compilations of information
about private individuals—such as rap
sheete—are generally shielded by FOIAs
privacy exemption. In Summers, howev-
er, the appellate court noted that the
, court’s underlying logie was not that pri-
. vacy rights always reign, but that mere
' compilations disclose i.itﬂei:btgut actual

. Bovernment activity, which e public's
“kay topic of interest.

As Mr. Summers’ FOIA request was
“designed to disclose misconduect at the
highest levels of the FBL" Judge Sen-
telle’s majority opinion declared, “he
rightly expects a court to carefully assess
‘that public-interest in the balancing
procass, We expect on remand tha: the
district court will provide a record of
having dons so.”

! Bureau Passivity
*  Judge Silberman indicated that ha be-
Heved that privacy rights

balancing
against the public interest should not, in






