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By John P. MacKenzie
Wishington Post Staff Writer
ﬂn@ Supreme: Court agreed
yesterday to consider a Wash-
ington robbery case in which
a défendant claimed he was
penalized for remaining silent
wheff ithe police told him he

bad, 4 constitutional right to
do mn, .
Set .for argument later this

termywas the case of William
G. Hale, who declined to ex:
Emwﬁ,“»o arrestihg officers.in
June; 4.?3& where- he got the
$158+ in his possession .and
thent<after taking the witness
staridat his trial and offering
an egplanation for the money
— fpds cross-examined about
why e hadn’t told- the police
the saime story. o

‘High Court to Rule on

divided judges here, federal
courfs #cross the country and
members  of the Supreme
Court is whether, by penaliz-
ing the exercise of constitu-
tional rights, such a prosecu-

dnt’s privilege against self-in-
crimination and his right to
defend himself. ' )

In 1965 the high court ruled
that a judge or prosecutor
cannot~call. the jury’s atten-
tion to the fact that the:de:
fendant did not take the wit-
ness, stand.. e :

That case, Griffin vs. Cali-
fornia, was praised as one of
the most sighificant decisions
of the Warren Court and crifi-
cized as an obstruction ' to

|

presecutors. Among the critics

The issue that has sharplyina 1967 opinion by membeis

tion tactic violates the defend- |

of the National Crime Com-

mission were Lewis F. Powell
Jr., now a Supreme Court jus-
tice, and Leon Jaworski, the:
‘second Watergate special pros-
ecutor. . ) . :
A divided court of appeals;
reversing Hale's robbery con-
vietion, said the Griffin princi-
ple applied equally, to protect
the right to silence in the po-
lice station.as well as the
court room. ) .
.~ Chief -Judge David L. Ba-
zelon, joined.by Judge John
Minor Wisdom of New Orle-
ans, ;said there was “nothing
inconsistent” about Hale re-
maining silent under police
questioning and then offering
an alibi at His trial. Therefore,
they ruled, there was no basis

S O RNk G i et Tt L i o

for the line'of cross-examina-

Right to Silence

tion pursued by Assistant U.S.
Attorney John R. Dugan.

Dissenting Judgé Malcoln
R. Wilkey said the prosecu-
tor's “quéstioning was proper
and even if it wasn’t, it didn’t
affect the verdict because the
presiding judge, Gerhird A.
Gesell, promptly instructed
the jury to &mnmmmna it. :
" In taking the case to the Su-
preme Court, the Justice De
partment said the questioning
was “crucial to the mission of
a trial~-accurate
ment of the truth” through
cross-examination.

Solicitor ‘General Robert H:
Bork said it may be impermis-
sible to offer evidence of the
accused’s silencé as evidence
of guilt, but “where he testi-
fies, a jury should be permit-
ted to assess the credibility of
his story by learning that he is
telling it to.the authorities for

1 the first time in court.” :

Supporters 0f the Griffin
decision contend that the gov-
ernment’s -argument ignores
the impact on the jury of such
crossexamination and the
danger that the jury will
equate silence with guilt.

Hale, who wound up with -a
three-year suspended - *sen-
tence, would be -entitled to a
new trial if the high court af-
firmed the court of appeals.
A decision is expected’ by
June. ;o
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