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The Supreme Court held 
yesterday that judges or 
prosecutors cannot comment 
at a state criminal trial on the 
silence of a defendant who in-
vokes his right against self-in-
crimination. 

The ruling is the latest in a 
series extending the standards 
of protection for defendants 
in Federal trials to state crim-
inal proceedings. 

However, the impact of this 
decision is more limited. In a 
footnote to his opinion for the 
Court, Justice William 0. 
Douglas said that 44 states—
including Maryland and Vir-
ginia — already regard com-
ment on a defendant's failure 
to testify as "an unwarrantable 
line of argument" 

6 States Affected 

Comment by the judge or 
prosecutor is permitted by 
California, Iowa, New Jersey 
and Ohio. Connecticut permits 
comment by the judge alone 
and New Mexico by the prose-
cutor. 

The decision reversed a rul-
ing by the highest court of 
California affirming the con-
viction of Eddie Dean Griffin, 
a Californian, for the 1961 mur-
der of Essie Mae Hodson in 
Los Angeles. He was sen-
tenced to death. 

After the conviction was af-
firmed, the Supreme Court  

ruled that the guarantee of 
the Fifth Amendment against 
a defendant being compelled 
to testify against himself ap-
plied in state criminal pro-
ceedings. 

The question posed by the 
Griffin case was whether com-
ments on ,his silence by the 
trial judge and prosecutor vio-
lated that ruling. 

By a vote of 6 to 2, the Su-
preme Court held that it did. 
Justice John M. Harlan con-
curred "with great reluc-
tance." Justice Potter Stewart, 
joined by Justice Byron R. 
White, dissented. Chief Jus-
tice Earl Warren abstained. 

Majority Opinion 

Douglas said for the majori-
ty that "comment on the re-
fusal to testify is a remnant of 
the 'inquisitorial system of 
criminal justice' . . which 
the Fifth Amendment outlaws. 

"It is a penalty imposed by 
courts for exercising a consti-
tutional privilege," he went 
on. "It cuts down on the privi-
lege by making its assertion 
costly." He also said: 

"What the jury may infer 
given no help from the court 
is one thing, What they may 
infer when the court solemn-
izes the silence of the accused 
into evidence against him is 
quite another." 

In dissent, Stewart said that  

the concept of compulsion un-
derlying the Fifth Amend-
ment was being stretched by 
the Court "beyond all reasona-
ble bounds, and that whatever 

compulsion may exist derives 
from the defendant's choice 
not to testify, not from any 
comment by court or coun-
sel." 
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The reluctance with which 
Harlan concurred with the 
majority was based on his 
view that the decision "exem-
plifies the creeping paralysis"  

with which recent Court deci-
sions have been "infecting the • 
operation of the Federal Nor 
tern." 


