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otice: T

his opinion is issued in slip O
pinion form

 w
hich is to be considered 

a prelim
inary print that is subject In form

al revision before publication in the 
Federal R

eporter or U
.SA

pp.D
.C

. reports. U
sers are requested to notify the 

C
lerk of any form

al errors in order that corrections m
ay be m

ade prior to issu-
ance of the bound volum

es. 
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M
r. B

ria
n
 W

. S
h
a
u
g
h
n
essy, A

ssistan
t U

n
ited

 S
tates A

t-
torney, w

ith w
hom

 M
essrs. T

h
o
m

a
s A

. F
la

n
n
ery, U

nited 
S

tates A
tto

rn
ey

, an
d
 

J
o
h
n
 A

. 
T

erry
, A

ssistan
t U

n
ited

 
S

tates A
tto

rn
ey

, w
ere o

n
 th

e b
rief, fo

r ap
p

ellee. 
B

efore W
R

IG
H

T
 and M

cG
ow

an, 
C

irc
u
it J

u
d
g
e
s, 

an
d
 

JoH
nsoN

,' C
h
ief Ju

d
g
e, U

n
ited

 S
tates D

istrict C
o
u
rt fo

r 
th

e M
id

d
le D

istrict o
f A

lab
am

a. 

O
pinion filed by W

R
IG

H
T

, C
ircu

it Ju
d
g
e. 

C
oncurring opinion tiled by M

cG
ow

aN
, C

ircu
it Ju

d
g
e. 

W
R

IG
H

T
, C

ircu
it Ju

d
g
e: T

hese cases point up an anom
aly 

of our crim
inal process: controlled by rules of law

 protect-
M

g
 ad

v
ersary

 rig
h
ts an

d
 p

ro
ced

u
res at so

m
e stag

es, th
e 

p
ro

cess at o
th

er stag
es is th

o
ro

u
g
h
ly

 u
n
stru

ctu
red

. B
esid

e 
th

e carefu
lly

 safeg
u
ard

ed
 fairn

ess o
f th

e co
u
rtro

o
m

 is a 
dark no-m

an's-land of unreview
ed bureaucratic and discre-

tionary decision m
aking. T

oo often, w
hat the process pur-

p
o
rts to

 secu
re in its fo

rm
al stag

es can
 b

e su
b
v
erted

 o
r 

d
ilu

ted
 in

 its m
o
re in

fo
rm

al stag
es. T

h
at, w

e are to
ld

, is 
w

hat happened here. 

T
h
e rig

h
t at stak

e in
 th

e cases b
efo

re u
s is d

efen
d
an

t's 
discovery of evidence gathered by the G

overnm
ent, evidence 

w
h
o
se d

isclo
su

re to
 d

efen
se co

u
n
sel w

o
u
ld

 m
ak

e th
e trial 

m
o
re a "q

u
est fo

r tru
th

" th
an

 a "sp
o
rtin

g
 ev

en
t."' T

h
is 

safeguard of a fair trial is surely an im
portant one; but here 

it w
as u

n
d
ercu

t at th
e p

retrial p
erio

d
 b

y
 b

u
reau

cratic p
ro

-
ced

u
res an

d
/o

r d
iscretio

n
ary

 d
ecisio

n
s o

f G
o
v
ern

m
en

t in
-

vestigative agents w
ho m

ade no effort to preserve discover-
ab

le m
aterial. W

h
en

 d
efen

se m
o
tio

n
s fo

r d
isco

v
ery

 w
ere 

*
 S

ittin
g
 b

y
 d

esig
n
atio

n
 p

u
rsu

an
t to

 2
8
 U

.S
.C

. §
 2

9
2
(c) 

(1
9
6
4
). 

B
rennan, T

h
e C

rim
in

a
l P

ro
secu

tio
n
; S

p
o
rtin

g
 E

ven
t o

r 
Q

u
est fo

r T
ru

th
?
, 1963 W

A
S

H
. U

. L
. Q

. 279.  

3 

m
ad

e, it tu
rn

ed
 o

u
t th

at th
e m

aterial w
as u

n
acco

u
n
tab

ly
 

"lo
st." T

h
e issu

e p
resen

ted
 is w

h
eth

er in
ten

tio
n
al n

o
n
-

p
reserv

atio
n
 b

y
 in

v
estig

ato
rs—

as o
p
p
o
sed

 to
 h

ad
 faith

 
d
estru

ctio
n
 o

r p
ro

secu
to

rial w
ith

h
o
ld

in
g
--o

f d
isco

v
erab

le 
evidence am

ounts to its illegal suppression.' A
lthough w

e 
rem

and these cases for a further 'hearing on the investiga-
to

rs' co
n
d
u
ct, w

e req
u
ire rig

o
ro

u
s p

ro
ced

u
res to

 g
o
v
ern

 
p
reserv

atio
n
 o

f su
ch

 ev
id

en
ce b

y
 fed

eral in
v
estig

ativ
e 

agencies, including the D
istrict of C

olum
bia police, in the 

fu
tu

re. 

A
p
p
ellan

ts B
ry

an
t an

d
 T

u
rn

er, w
ith

 H
erb

ert Jo
h
n
so

n
 

w
hose case is not now

 on appeal, w
ere convicted of offenses 

in
v
o
lv

in
g
 th

e sale o
f a su

b
stan

tial q
u
an

tity
 o

f h
ero

in
. 

T
h
e sale w

as n
eg

o
tiated

 an
d
 co

n
clu

d
ed

 w
ith

 Jo
h
n
 P

o
p
e, 

A
p
p
ellan

ts raised
 sev

eral o
th

er issu
es in

 th
eir b

riefs: 
claim

s o
f illeg

al electro
n
ic su

rv
eillan

ce, im
p
ro

p
er jo

in
d
er, 

lack
 o

f sp
eed

y
 trial, an

d
 n

u
m

ero
u
s erro

rs co
m

m
itted

 d
u
rin

g
 

trial in
v
o
lv

in
g
 th

e p
ro

secu
tio

n
's o

p
en

in
g
 statem

en
t, refer-

en
ces to

 th
e d

efen
d
an

ts b
y
 n

ick
n
am

es, p
ro

o
f o

f th
e ch

ain
 o

f 
cu

sto
d
y
 o

f th
e h

ero
in

 so
ld

, an
d
 th

e in
stru

ctio
n
s to

 th
e ju

ry
. 

W
e h

av
e review

ed th
ese claim

s an
d
 co

n
clu

d
e th

at th
ey

 lack
 

m
erit. 
A

s to
 th

e leg
ality

 of the electronic su
rv

eillan
ce, w

e n
o

te 
th

at th
e G

o
v

ern
m

en
t ag

en
ts acted

 w
ith

 th
e "co

n
sen

t" o
f th

e 
u
n
d
erco

v
er ag

en
t w

h
o
se co

n
v
ersatio

n
s w

ith
 ap

p
ellan

ts w
ere 

b
u
g
g
ed

. W
arran

tless consent eav
esd

ro
p
p
in

g
 h

as b
een

 p
erm

it-
ted

 b
y
 th

e S
u
p
rem

e C
o
u
rt, see L

o
p
ez v. U

n
ited

 S
ta

tes, 373 
U

.S
. 427 (1963), and recently has been approved by C

ongress 
in

 1
8
 U

.S
.C

. §
 2

5
1
1
(2

) (c) (S
u
p
p
. V

 1
9
6
5
-1

9
6
9
). A

p
p
ellan

ts 
suggest th

at th
e b

ro
ad

 p
referen

ce fo
r w

arran
ts in

d
icated

 in
 

K
a
tz v. U

n
ited

 S
ta

tes, 3
8

9
 U

.S
. 3

4
7

 (1
9

6
7

), m
ay

 lead
 th

e 
S

u
p
rem

e C
o
u
rt to

 rev
erse itself o

n
 th

is issu
e. B

u
t th

e C
o
u
rt 

itself n
o
w

 h
as th

e q
u
estio

n
 b

efo
re it, U

n
ited

 S
ta

tes V
. W

h
ite, 

7 C
ir., 4

0
5
 F

.2
d
 8

3
8
, cert. g

ra
n

ted
, 3

9
4
 U

.S
. 9

5
7
 (1

9
6
9
), set 

fo
r rea

rg
u
m

en
t, 3

9
6
 U

.S
. 1

0
3
5
 (1

9
7
0
), an

d
 w

e m
u
st aw

ait 
its d

ecisio
n
, rely

in
g
 in

 th
e m

ean
tim

e o
n
 

L
opez. 
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 , 

an
 u

n
d
erco

v
er ag

en
t o

f th
e B

u
reau

 o
f N

arco
tics an

d
 D

an
-

g
ero

u
s D

ru
g
s n

o
rm

ally
 statio

n
ed

 in
 D

etro
it b

u
t flo

w
n
 to

 
W

ash
in

g
to

n
, D

.C
. fo

r th
e o

ccasio
n
. A

t ap
p
ellan

ts' trial, 
A

g
en

t P
o
p
e w

as th
e p

rin
cip

al w
itn

ess fo
r th

e p
ro

secu
tio

n
. 

H
is testim

ony w
as largely an account of conversations w

ith 
the three defendants leading up to and follow

ing the actual 
tran

sfer o
f th

e d
ru

g
. 

A
gent P

ope's story, in its bare essentials, w
as as follow

s: 
A

fter arriving in W
ashington, he took a room

 at a H
oliday 

In
n
 an

d
 co

n
tacted

 Jo
h
n
so

n
 w

h
o
 ex

p
ressed

 an
 in

terest in
 

d
o
in

g
 "so

m
e b

u
sin

ess." L
ater th

at ev
en

in
g
 Jo

h
n
so

n
, ac-

com
panied by others not indicted as co-defendants, visited 

the m
otel rbom

. A
 general discussion of prices and quanti-

ties o
f h

ero
in

 en
su

ed
; an

d
 Jo

h
n
so

n
 said

 h
e w

o
u
ld

 retu
rn

 
th

e n
ex

t d
ay

 w
ith

 "h
is m

an
," "h

is so
u
rce o

f su
p
p
ly

," in
 

o
rd

er to
 m

ak
e m

o
re sp

ecific arran
g
em

en
ts. A

ro
u
n
d
 n

o
o
n
 

o
n

 th
e fo

llo
w

in
g

 d
ay

, Jo
h

n
so

n
 an

d
 ap

p
ellan

t B
ry

an
t cam

e 
to

 see A
g
en

t P
o
p
e at th

e m
o
tel. B

ry
an

t an
d
 A

g
en

t P
o
p
e 

im
m

ed
iately

 co
m

m
en

ced
 n

eg
o
tiatio

n
s. A

fter sev
eral m

in
-

u
tes' d

iscu
ssio

n
, B

ry
an

t "o
k
ay

ed
" th

e sale o
f a p

articu
lar 

q
u
an

tity
 o

f h
ero

in
 at a p

articu
lar p

rice an
d
 left. Jo

h
n
so

n
 

lin
g
ered

 to
 tell A

g
en

t P
o
p
e th

at h
e w

o
u
ld

 retu
rn

 later to
 

m
ak

e th
e tran

sfer. A
g
ain

 tru
e to

 h
is w

o
rd

, Jo
h
n
so

n
 cam

e 
to

 th
e m

o
tel ro

o
m

 th
at ev

en
in

g
, acco

m
p
an

ied
 th

is tim
e b

y
 

ap
p
ellan

t T
u
rn

er w
h
o
m

 h
e in

tro
d
u
ced

 as h
is "ru

n
n
er." 

T
h
e trio

 h
ad

 a g
en

eral co
n
v
ersatio

n
 ab

o
u
t th

e n
arco

tics 
b
u
sin

ess in
 w

h
ich

 T
u
rn

er to
o
k
 activ

e p
art. T

h
ey

 th
en

 left 
fo

r Jo
h
n
so

n
's h

o
u
se to

 p
ick

 u
p
 th

e h
ero

in
. Jo

h
n
so

n
 an

d
 

T
u
rn

er m
easu

red
 o

u
t a q

u
an

tity
 o

f th
e d

ru
g
 an

d
 th

en
 th

e 
th

ree m
en

 ag
ain

 retu
rn

ed
 to

 th
e m

o
tel ro

o
m

. T
h
ere, A

g
en

t 
P

o
p
e p

aid
 fo

r th
e h

ero
in

 an
d
, after an

o
th

er g
en

eral co
n
-

v
ersatio

n
 am

o
n
g
 th

e th
ree ab

o
u
t fu

tu
re n

arco
tics b

u
sin

ess 
th

ey
 m

ig
h
t tran

sact, Jo
h
n
so

n
 an

d
 T

u
rn

er left fo
r th

e last 
tim

e. 

W
ith

o
u
t A

g
en

t P
o
p
e's acco

u
n
t o

f th
e m

o
tel ro

o
m

 co
n
- 

5 

v
ersatio

n
s, th

e G
o
v
ern

m
en

t w
o
u
ld

 h
av

e h
ad

 alm
o
st n

o
 

ev
id

en
ce ag

ain
st ap

p
ellan

t B
ry

an
t an

d
 a m

u
ch

 w
eak

er 
case ag

ain
st ap

p
ellan

t T
u
rn

er. Its th
eo

ry
 w

as th
at th

e 
a
p
p
e
lla

n
ts a

id
e
d
 a

n
d
 a

b
e
tte

d
 in

 th
e
 sa

le
 o

f h
e
ro

in
 b

y
 

Jo
h
n
so

n
, an

d
 th

e testim
o
n
y
 as to

 th
e m

o
tel co

n
v
ersatio

n
s 

w
as n

ecessary
 to

 clarify
 th

eir ro
les as activ

e p
articip

an
ts. 

See B
ailey v. U

nited Stales, 135 U
.S

.A
pp.D

.C
. 95, 416 F

.23 
1
1
1
0
 (1

9
6
9
). B

esid
es A

g
en

t P
o
p
e, th

e G
o
v
ern

m
en

t p
re-

sen
ted

 o
n
ly

 tw
o
 o

th
er w

itn
esses: a su

rv
eillan

ce ag
en

t w
h
o
 

had observed the com
ings and goings outside the m

otel but 
k
n
ew

 n
o
th

in
g
 o

f w
h
ere ap

p
ellan

ts w
en

t o
r w

h
at th

ey
 d

id
 

o
n
ce in

sid
e, an

d
 a ch

em
ist w

h
o
 id

en
tified

 th
e h

ero
in

 th
at 

had been tran
sferred

. A
p
p
ellan

ts d
id

 n
o
t testify

. T
h
u
s it 

w
as th

at th
e cred

ib
ility

 o
f A

g
en

t P
o
p
e's sto

ry
 b

ecam
e th

e 
key to conviction. 

S
u
ch

 n
eed

 n
o
t h

av
e b

een
 th

e case. F
o
r th

is w
as n

o
 sh

o
e-

strin
g
 in

v
estig

ativ
e o

p
eratio

n
 o

n
 th

e p
art o

f th
e B

u
reau

; 
it w

as a m
ajo

r effo
rt in

v
o
lv

in
g
 m

an
y
 ag

en
ts an

d
 carefu

l 
precautions. 

A
gent P

o
p
e w

as n
o
t alo

n
e in

 th
e H

o
lid

ay
 

In
n
. In

 th
e ro

o
m

 n
ex

t to
 h

is w
ere o

th
er ag

en
ts w

h
o
 h

ad
 

b
o
red

 a h
o
le in

 th
e co

n
n
ectin

g
 w

all an
d
 w

ere n
o
t o

n
ly

 
listen

in
g
 in

 o
n
 th

e cru
cial co

n
v
ersatio

n
s, b

u
t 

w
ere also

 
reco

rd
in

g
 th

em
 o

n
 a tap

e reco
rd

er. T
h
ere can

 b
e little if 

an
y
 d

o
u
b
t th

at th
at tap

e w
o
u
ld

 h
av

e been m
o
re reliab

le 
th

an
 A

g
en

t P
o
p
e's reco

llectio
n
 as ev

id
en

ce o
f w

h
at ap

p
el-

lan
ts' ro

les in
 th

e h
ero

in
 sale actu

ally
 w

ere. A
g
en

t P
o
p
e 

testified
 th

at h
e to

o
k
 n

o
 n

o
tes o

n
 th

e co
n
v
ersatio

n
s u

n
til 

after th
ey

 w
ere o

v
er, an

d
 ev

en
 th

en
 h

e m
ad

e o
n
ly

 v
ery

 
sk

etch
y
 n

o
tes o

n
 h

is h
an

d
 an

d
 o

n
 scrap

s o
f p

ap
er. B

e d
id

 
n
o
t p

rep
are a fu

ll rep
o
rt u

n
til h

e h
ad

 retu
rn

ed
 to

 D
etro

it 
as m

u
ch

 as o
n
e to

 fo
u
r d

ay
s later. T

h
e trial o

ccu
rred

 a 
fu

ll y
ear after th

e co
n

v
ersatio

n
s an

d
 sale to

o
k

 p
lace. E

v
en

 
assu

m
in

g
 ab

so
lu

te g
o
o
d
 faith

 o
n
 A

g
en

t P
o
p
e's p

art, th
ere 

w
as am

p
ly

 su
fficien

t o
ccasio

n
 to

 fo
rg

et o
r in

accu
rately

 re-
co

n
stru

ct w
h
at w

en
t o

n
. A

lth
o
u
g
h
 th

e ag
en

t's rep
o
rt w

as 
tu

rn
ed

 o
v
er to

 ap
p
ellan

ts at trial, it co
u
ld

 h
ard

ly
 substi- 
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tu
te fo

r th
e tap

e an
d
 elim

in
ate th

e p
o
ssib

ility
 o

f serio
u
s 

p
reju

d
ice. It is p

o
ssib

le, after all, th
at th

e tap
es m

ig
h
t 

h
av

e rev
ealed

 th
at th

ere w
as n

o
 d

iscu
ssio

n
 w

h
atev

er o
f a 

n
arco

tics d
eal w

h
ile ap

p
ellan

ts w
ere in

 th
e m

o
tel ro

o
m

 
o
r th

at th
ey

 in
 n

o
 w

ay
 p

articip
ated

 in
 th

e co
n
v
ersatio

n
s. 

M
ore probably, the tape m

ight have clarified the context in 
w

h
ich

 certain
 rem

ark
s w

ere m
ad

e o
r co

rrected
 o

th
er m

at-
ters of em

phasis and degree in A
gent P

ope's testim
ony. 

W
h
en

 d
efen

se co
u
n
sel h

eard
 ru

m
o
rs o

f th
e tap

e's ex
is-

ten
ce, th

ey
 reco

g
n
ized

 its o
b
v
io

u
s im

p
o
rtan

ce an
d
 m

ad
e 

rep
eated

 effo
rts to

 d
isco

v
er it. A

t each
 ju

n
ctu

re th
eir 

e
ffo

rts w
e
re

 fru
stra

te
d
. A

t th
e
 p

re
lim

in
a
ry

 h
e
a
rin

g
, 

alm
o
st sev

en
 m

o
n
th

s b
efo

re trial, th
e A

ssistan
t U

n
ited

 
S

tates A
ttorney objected to a question concerning the pos-

sib
le ex

isten
ce o

f a tap
e reco

rd
in

g
, an

d
 h

is o
b
jectio

n
 w

as 
su

stain
ed

. A
n

d
 at a d

isco
v

ery
 co

n
feren

ce th
ree m

o
n

th
s 

later h
e stated

 th
at h

e k
n
ew

 o
f n

o
 tap

e, b
u
t w

o
u
ld

 in
fo

rm
 

d
efen

se co
u
n
sel if o

n
e 

cam
e 

to
 h

is atten
tio

n
. In

d
eed

, 
alth

o
u
g
h
 th

e p
ro

secu
tio

n
 h

ad
 lo

n
g
 b

een
 o

n
 n

o
tice o

f d
e-

fen
d
an

ts' in
terest in

 th
e tap

e, it w
as n

o
t u

n
til a few

 d
ay

s 
b

efo
re th

e trial th
at th

e A
ssistan

t U
n

ited
 S

tates A
tto

rn
ey

 
to

ld
 d

efen
se co

u
n
sel th

at a tap
e h

ad
 b

een
 m

ad
e b

u
t th

at 
it h

ad
 ap

p
aren

tly
 b

een
 "lo

st" so
m

ew
h

ere at th
e B

u
reau

 o
f 

N
arcotics and D

angerous D
rugs and had never been turned 

o
v

er to
 th

e p
ro

secu
tio

n
. F

in
ally

, ju
st b

efo
re th

e b
eg

in
n

in
g

 
o
f th

e trial, a h
earin

g
 w

as h
eld

 o
n
 a d

efen
se m

o
tio

n
 to

 
d
isco

v
er th

e tap
e o

r, altern
ativ

ely
, to

 d
ism

iss th
e in

d
ict-

m
en

t. A
t th

at h
earin

g
, A

g
en

t W
ard

en
—

th
e B

u
reau

 ag
en

t 
in

 ch
arg

e o
f th

e tap
in

g
—

testified
 as to

 th
e circu

m
stan

ces 
of the tape's recording and loss. T

he m
otion w

as denied by 
the trial judge, but A

gent W
arden's testim

ony set the stage 
fo

r th
is ap

p
eal. 

W
ard

en
's reco

llectio
n

 o
f m

o
st relev

an
t m

atters w
as ex

-
traordinarily vague. H

e constantly qualified his statem
ents 

w
ith

 "p
o
ssib

ly
" o

r "p
ro

b
ab

ly
" o

r sim
p
ly

 settled
 fo

r "I  

d
o
n
't k

n
o
w

." lie w
as clear o

n
 o

n
ly

 a few
 facts. A

fter th
e 

ag
en

ts left th
e H

o
lid

ay
 In

n
, A

g
en

t W
ard

en
 b

ro
u

g
h

t th
e 

tap
e to

 h
is o

ffice at th
e B

u
reau

 an
d

 so
m

e tim
e so

o
n

 th
ere-

after p
lay

ed
 it b

ack
. A

p
p

aren
tly

 th
e q

u
ality

 o
f th

e reco
rd

-
in

g
 w

as ad
eq

u
ate, sin

ce W
ard

en
 testified

 th
at 

h
e 

could 
hear the conversation and could identify the speakers. Y

et 
h
e w

as u
n
su

re w
h
eth

er h
e ask

ed
 an

y
 o

f h
is co

lleag
u
es—

ev
en

 A
g
en

t P
o
p
e—

to
 listen

 to
 th

e tap
e. A

n
d
 it w

as n
o
t 

lo
n

g
 b

efo
re th

e tap
e seem

s to
 h

av
e d

isap
p

eared
; A

g
en

t 
W

ard
en

 d
id

 n
o
t recall w

h
en

 h
e last saw

 it. H
e d

id
 n

o
t 

in
fo

rm
 th

e A
ssistan

t U
n
ited

 S
tates A

tto
rn

ey
 ab

o
u
t th

e 
tap

e u
n
til ap

p
ro

x
im

ately
 ten

 m
o
n
th

s later, tw
o
 m

o
n
th

s 
b
efo

re th
e trial. W

h
en

 h
e w

as ask
ed

 to
 lo

o
k
 fo

r it, h
e 

checked his desk and his personal safe, but to no avail. 
T

he agent w
as unequivocal on one other m

atter—
indeed, 

th
e m

o
st cru

cial m
atter to

 th
is ap

p
eal. H

e m
ad

e n
o

 p
re-

ten
se o

f h
av

in
g

 h
ad

 an
y

 in
ten

tio
n

 to
 p

reserv
e th

e tap
e. 

R
ath

er, h
e stated

 flatly
 th

at h
e m

ad
e n

o
 effo

rt to
 p

reserv
e 

it. H
e testified

 th
at w

h
en

 B
u

reau
 ag

en
ts m

ak
e a tap

e 
w

h
ich

 th
ey

 in
ten

d
 to

 sav
e fo

r u
se in

 p
ro

secu
tio

n
 th

ey
 tak

e 
th

e fo
llo

w
in

g
 step

s to
 see th

at it is p
reserv

ed
: "It w

o
u
ld

 
h

av
e b

een
 m

ark
ed

 in
 th

e fro
n

t o
f th

e tap
e, th

e n
atu

re o
f 

the conversations. T
here w

ould have been m
y nam

e placed 
o
n
 th

ere, th
e d

ate, tim
e, an

d
 if it w

as to
 be u

sed
 as ev

i-
d

en
ce o

f so
m

e k
in

d
, it w

o
u

ld
 h

av
e b

een
 k

ep
t in

 a lo
ck

ed
 

safe." B
u
t in

 th
is case: 

Q
 Y

o
u
 d

id
n
't m

ark
, at all, th

e p
lace, th

e tim
e, th

e 
occurrence} 

 
A

 N
o

, I d
id

n
't m

ark
 it. 

Q
 W

ell, ab
o
v
e an

d
 b

ey
o
n
d
 th

e u
se in

 co
u
rt, isn

't 
th

is ju
st stan

d
ard

 o
p

eratin
g

 p
ro

ced
u

re, to
 at least 

m
ark

 a tap
e o

f co
n

v
ersatio

n
, w

ith
 th

e d
ate, th

e tim
e, 

the people involved I 
A

 If y
o

u
 w

an
t to

 k
eep

 th
e tap

e, y
o

u
 d

o
. T

h
ere 

w
a
sn

't a
 n

e
e
d

 to
 k

e
e
p

 th
e
 ta

p
e
, a

n
d

 it w
a
sn

't so
 

m
ark

ed
, th

at 1
 k

n
o
w

 o
f. 

A
gent W

arden testified further that in m
aking his decision 
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not to preserve the tape he w
as not guided by his superiors 

in
 th

e
 B

u
re

a
u
, n

o
r d

id
 h

e
 c

o
n
ta

c
t th

e
 U

n
ite

d
 S

ta
te

s 
A

tto
rn

ey
's o

ffice. H
e h

ad
 n

ev
er in

ten
d

ed
 th

e tap
e to

 b
e 

u
sed

 as ev
id

en
ce at trial, h

e said
,' an

d
 b

e ap
p
aren

tly
 felt 

ju
stified

 in
 tak

in
g
 th

at m
atter in

to
 h

is o
w

n
 h

an
d
s. O

n
ly

 if 
an

 o
u
tsid

e in
fo

rm
an

t, rath
er th

an
 a B

u
reau

 ag
en

t, h
ad

 
been involved in buying the narcotics, he continued, w

ould 
he have preserved the recording so as to m

ake it available 
to

 th
e trial co

u
n
sel an

d
 to

 th
e ju

ry
. 

It is im
p
o
rtan

t to
 reco

g
n
ize th

at th
is is n

o
t a case o

f a 
good faith effort to preserve highly relevant evidence, frus-
trated

 o
n
ly

 b
y
 in

ad
v
erten

t lo
ss. R

ath
er, it is a case o

f 
in

ten
tio

n
al•n

o
n
-p

reserv
atio

n
 b

y
 an

 in
v
estig

ativ
e o

fficial. 
O

n a spectrum
 betw

een good faith but inadvertent loss and 
b
ad

 faith
 d

estru
ctio

n
, A

g
en

t W
ard

en
's co

n
d
u
ct m

u
st lie 

so
m

ew
h
ere in

 th
e m

id
d
le. P

erh
ap

s it sh
o
u
ld

 lie so
m

ew
h
at 

clo
ser to

 th
e latter en

d
. F

o
r, d

esp
ite th

e o
v
errid

in
g
 v

ag
u
e-

n
ess o

f A
g

en
t W

ard
en

's testim
o

n
y

, th
ere is at th

e v
ery

 
least a h

in
t o

f b
ad

 faith
 in

 th
e reco

rd
. A

 h
ig

h
ly

 d
istu

rb
in

g
 

elem
ent of the agent's conduct is his apparent reluctance to 

let ev
en

 th
e U

n
ited

 S
tates A

tto
rn

ey
's o

ffice k
n

o
w

 th
at a 

tap
e reco

rd
in

g
 h

ad
 ev

er b
een

 m
ad

e. W
h
en

 th
e d

efen
se 

called
 A

g
en

t W
ard

en
 as a w

itn
ess at trial, h

e testified
 

co
n
cern

in
g
 th

e rep
o
rt h

e filed
 w

ith
 th

e p
ro

secu
to

r: 
Q

 A
n

d
 th

is rep
o

rt is d
etailed

 in
 th

at it sets fo
rth

 
ev

ery
th

in
g

 th
at h

ap
p

en
ed

 m
in

u
te b

y
 m

in
u

te so
 far as 

th
e actio

n
s o

f y
o
u
rself, A

g
en

t P
o
p
e an

d
 th

e o
th

er 
ag

en
ts w

h
o
 w

ere in
v
o
lv

ed
 in

 th
e in

v
estig

atio
n
; co

r-
rect, sir? 

A
 T

h
at's co

rrect. 
Q

 In
d
ic

a
tin

g
 th

e
 tru

c
k
s th

a
t w

e
re

 re
n
te

d
, th

e
 

s A
gent W

arden testified that the purpose of the surveil-
lance w

as strictly "protective"—
to see that no harm

 cam
e to 

A
gent 

P
o
p
e. If th

at w
as so

, o
n
e m

ay
 w

o
n
d
er w

h
y
 tap

e 
recording w

as necessary at all since W
arden w

as listening 
w

ith earphones as w
ell as recording.  

9 

w
alk

ie-talk
ies th

at w
ere u

sed
 an

d
 all th

e o
th

er elec-
tro

n
ic eq

u
ip

m
en

t th
at w

as u
sed

 in
 th

is case? 
A

 It w
as co

m
p
lete. 

Q
 It is co

m
p
lete ex

cep
t n

o
w

h
ere in

 th
e rep

o
rt d

o
es 

it in
d

icate y
o

u
 h

ad
 a tap

e reco
rd

er m
o

n
ito

rin
g

 all th
e 

co
n

v
ersatio

n
 th

at w
as going o

n
 in

 R
o

o
m

 6
0

7
 o

n
 th

e 
3

0
th

 o
r th

e 3
1

st? 
A

 T
h
a
t w

a
sn

't in
 th

e
re

- 
 
•
 
	

• 	
• 

Q
 It is d

etailed
 w

ith
 ev

ery
th

in
g
 ex

cep
t th

at ; is 
th

at co
rrect, sir? 

A
 T

h
ere is n

o
 m

en
tio

n
 in

 th
ere o

f it, n
o
, sir. 

A
t issu

e, th
en

, are th
e leg

al co
n
seq

u
en

ces o
f in

ten
tio

n
al 

n
o
n
-p

reserv
atio

n
 b

y
 in

v
estig

ativ
e o

fficials o
f h

ig
h
ly

 rele-
va

n
t ev

id
en

ce, co
lo

red
 b

y
 clear relu

ctan
ce ev

en
 to

 ad
m

it 
th

at th
e ev

id
en

ce ev
er ex

isted
 at all. 

II 

A
ccess b

y
 d

efen
se co

u
n

sel to
 certain

 ev
id

en
ce g

ath
ered

 
by the G

overnm
ent is p

ro
tected

 b
y
 b

o
th

 co
n
stitu

tio
n
al an

d
 

statu
to

ry
 safeg

u
ard

s in
 th

e fed
eral crim

in
al p

ro
cess. A

 
series o

f S
u
p
rem

e C
o
u
rt d

ecisio
n
s, m

o
st p

articu
larly

 
B

rad
y
 v

. 
M

aryland, 3
7
3
 U

.S
. 8

3
 (1

9
6
3
), creates a d

u
e 

p
ro

cess req
u
irem

en
t th

at certain
 m

aterials b
e d

isclo
sed

 to
 

th
e d

efen
se; an

d
 R

u
le 1

6
, F

ed
eral R

u
les o

f C
rim

in
al 

P
ro

ced
u
re, an

d
 th

e Jen
ck

s A
ct,' resp

ectiv
ely

, d
eal w

ith
 

p
retrial an

d
 at-trial d

isclo
su

re o
f certain

 m
aterial. T

h
e 

th
resh

o
ld

 issu
e in

 th
ese eases is w

h
eth

er th
e p

articu
lar 

m
aterial so

u
g
h
t to

 b
e d

isco
v
ered

 b
y
 ap

p
ellan

ts—
th

e tap
e 

o
f th

e m
o

tel ro
o

m
 co

n
v

ersatio
n

s—
w

as th
e ty

p
e co

v
ered

 
b
y
 th

e co
n
stitu

tio
n
al an

d
 statu

to
ry

 safeg
u
ard

s in
v
o
k
ed

 b
y
 

ap
p
ellan

ts. W
e co

n
clu

d
e th

at it w
as. 

• See also G
iles v. M

aryland, 386 U
.S

. 66 (1967) ; M
ayne v. 

Illinois, 360 U
.S

. 264 (1959) ; A
lcorta V

. T
exas, 355 U

.S
. 28 

(1957) ; M
ooney v. H

olohan, 294 U
.S

. 103 (1935). 
*18 U

.S
.C

. § 8500 (1964). 
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In
 th

e lead
in

g
 S

u
p
rem

e C
o
u
rt d

ecisio
n
s co

n
cern

in
g
 th

e 
d
u
e p

ro
cess req

u
irem

en
t o

f d
isclo

su
re, th

e co
n
ten

t o
f th

e 
non-disclosed evidence has alw

ays been know
n. T

he stand-
ard of constitutional coverage thus has turned upon the ex-
ten

t to
 w

h
ich

 th
e ev

id
en

ce is "fav
o
rab

le" to
 th

e accu
sed

.• 
A

lth
o
u
g
h
 th

e S
u
p
rem

e C
o
u
rt h

as n
o
t y

et attem
p
ted

 to
 d

e-
fin

e th
is stan

d
ard

 w
ith

 p
recisio

n
,' it is th

e law
 in

 th
is 

circu
it th

at th
e d

u
e p

ro
cess req

u
irem

en
t ap

p
lies to

 all 
ev

id
en

ce w
h
ich

 "m
ig

h
t h

av
e led

 th
e ju

ry
 to

 en
tertain

 a 
reaso

n
ab

le d
o
u
b
t ab

o
u
t [d

efen
d
an

ts'] g
u
ilt,"' an

d
 th

at 
th

is te
st is to

 b
e
 a

p
p
lie

d
 g

e
n
e
ro

u
sly

 to
 th

e
 a

c
c
u
se

d
 

w
h
en

 th
ere is "su

b
stan

tial ro
o
m

 fo
r d

o
u
b
t" as to

 w
h
at 

effect d
isclo

su
re m

ig
h
t h

av
e h

ad
' 

• 
B

u
t in

 th
ese cases w

e are en
tirely

 in
 th

e d
ark

. W
e h

av
e 

n
o
 id

ea w
h
at m

ay
 h

av
e b

een
 o

n
 th

e tap
e. F

o
r all w

e k
n
o
w

, 

4,  B
rady V

. M
aryland, 3

7
3

 U
.S

. 8
3

, 8
7

 (1
9

6
3

). 
See G

iles v. M
aryland, supra N

ote 4
, 3

8
6
 U

.S
. at 7

3
-7

4
 

(re
fu

sin
g
 to

 re
a
c
h
 th

e
 issu

e
 o

f "th
e
 d

e
g
re

e
 o

f p
re

ju
d
ic

e
 

w
h
ich

 m
u
st b

e sh
o
w

n
 to

 m
ak

e n
ecessary

 a n
ew

 trial"). 
L

evin V
. K

atzenbach, 124 U
.S

.A
pp.D

.C
. 158, 162, 363 F

.2d 
2
8
7
, 2

9
1
 (1

9
6
6
). 

L
evin V

. C
lark, 133 U

.S
.A

pp.D
.C

. 6, 9, 408 F
.2d 1209, 1212 

(1
9
6
7
), q

u
o
tin

g
 fro

m
 G

riffin v. U
nited States, 8

7
 U

.S
.A

p
p
. 

D
.C

. 1
7
2
, 1

7
5
, 1

8
3
 F

.2
d
 9

9
0
, 9

9
3
 (1

9
5
0
). T

h
is co

u
rt stated

 
fu

rth
er th

at th
e fo

cu
s o

f o
u
r test is u

p
o
n
 "th

e u
ltim

ate p
o
ssi-

b
ility

 o
f h

a
rm

 to
 th

e
 d

e
fe

n
d
a
n
t." It w

e
n
t o

n
 to

 stre
ss th

e
 

g
en

ero
u
s m

anner in w
h
ich

 th
e test is to

 b
e ap

p
lied

 : "T
h
is 

stan
d
ard

 req
u
ires sp

ecu
latio

n
 b

ecau
se th

ere is n
o
 su

re w
ay

 to
 

k
n
o
w

 h
o
w

 th
e ju

ry
 w

o
u
ld

 h
av

e v
iew

ed
 an

y
 p

articu
lar p

iece 
of evidence. 

N
o
r is it p

o
ssib

le to
 k

n
o
w

 w
h
eth

er rev
elatio

n
 o

f 
th

e ev
id

en
ce w

o
u
ld

 h
av

e ch
an

g
ed

 th
e co

n
fig

u
ratio

n
 o

f th
e 

trial—
w

h
eth

er d
efen

se co
u
n
sel's p

rep
aratio

n
 w

o
u
ld

 h
av

e b
een

 
d
ifferen

t h
ad

 h
e k

n
o
w

n
 ab

o
u
t th

e evidence, w
h
eth

er n
ew

 d
e-

fen
ses w

o
u
ld

 h
av

e b
een

 ad
d
ed

, w
h
eth

er th
e em

p
h
asis o

f th
e 

o
ld

 d
e
fe

n
se

s w
o
u
ld

 h
a
v
e
 sh

ifte
d
. B

e
c
a
u
se

 th
e
 sta

n
d
a
rd

 
req

u
ites th

is k
in

d
 o

f sp
ecu

latio
n
 w

e can
n
o
t ap

p
ly

 it h
arsh

ly
 

o
r d

o
g
m

atically
." 1

3
3
 U

.S
.A

p
p
.D

.C
. at 9

, 4
0
8
 F

.2
d
 at 1

2
1
2
.  

11 

th
e tap

e w
o
u
ld

 h
av

e co
rro

b
o
rated

 A
g
en

t P
o
p
e's sto

ry
 p

er-
fectly; or, for all w

e know
, it m

ight have com
pletely under-

cu
t th

e G
o
v
ern

m
en

t's case." T
h
ere is n

o
t sim

p
ly

 "su
b
-

stan
tial ro

o
m

 fo
r d

o
u
b
t," b

u
t ro

o
m

 fo
r n

o
th

in
g
 ex

cep
t 

d
o
u
b
t as to

 th
e effect o

f d
isclo

su
re. W

h
at w

e d
o
 k

n
o
w

 is 
that the conversations recorded on the tape w

ere absolutely 
cru

cial to
 th

e q
u
estio

n
 o

f ap
p
ellan

ts' g
u
ilt o

r in
n
o
cen

ce. 
T

h
at fact, co

u
p
led

 w
ith

 th
e u

n
av

o
id

ab
le p

o
ssib

ility
 th

at 
th

e tap
e m

ig
h
t h

av
e b

een
 sig

n
ifican

tly
 "fav

o
rab

le" to
 th

e 
accused, is enough to bring these cases w

ithin the constitu-
tio

n
al co

n
cern

. If th
e d

u
e p

ro
cess req

u
irem

en
t is d

irected
 

to evidence w
hose non-disclosure "m

ight" have harm
ed the 

accu
sed

, its p
u
rp

o
se clearly

 reach
es th

e ty
p
e o

f 
m

issin
g
 

evidence at issue here. W
ere B

ra
d
y an

d
 its p

ro
g
en

y
 ap

p
lic-

ab
le o

n
ly

 w
h
en

 th
e ex

act co
n
ten

t o
f th

e n
o
n
-d

isclo
sed

 
m

aterials w
as k

n
o
w

n
, th

e d
isclo

su
re d

u
ty

 w
o
u
ld

 b
e an

 
em

pty prom
ise, easily circum

vented by suppression of evi-
dence b

y
 m

ean
s o

f d
estru

ctio
n
 rath

er th
an

 m
ere failu

re to
 

rev
eal. T

h
e p

u
rp

o
se o

f th
e d

u
ty

 is n
o
t sim

p
ly

 to
 co

rrect an
 

im
balance of advantage, w

hereby the prosecution m
ay sur-

p
rise th

e d
efen

se at trial w
ith

 n
ew

 ev
id

en
ce; rath

er, it 
is also

 to
 m

ak
e o

f th
e trial a search

 fo
r tru

th
 in

fo
rm

ed
 

b
y
 all relev

an
t m

aterial, m
u
ch

 o
f w

h
ich

, b
ecau

se o
f u

n
-

b
alan

ce in
 in

v
estig

ativ
e reso

u
rces, w

ill b
e ex

clu
siv

ely
 in

 
th

e h
an

d
s o

f th
e G

o
v
ern

m
en

t." 

" O
r th

e d
efen

se m
ight have fo

u
n
d
 th

e tap
e u

sefu
l "In

 
o
b
tain

in
g
 fu

rth
er ev

id
en

ce," a co
m

p
o
n
en

t o
f th

e co
n
stitu

tio
n
al 

an
aly

sis reco
g

n
ized

 in
 G

iles V
. M

ary
lan

d
, supra N

o
te 4

, 3
8
6
 

U
.S

. at 7
4
. 

"S
ee B

ra
d
y v. M

a
ryla

n
d
, su

p
ra

 N
o
te 5

, 3
7
3
 U

.S
. at 8

7
-

8
8
. T

h
ere is so

m
e in

d
icatio

n
 th

at th
e trial ju

d
g
e failed

 to
 

reco
g

n
ize th

is b
ro

ad
 p

u
rp

o
se b

eh
in

d
 th

e d
isclo

su
re d

u
ty

. 
A

lth
o
u
g
h
 h

e gave no reasons 
for d

en
y
in

g
 th

e d
isco

v
ery

 m
o
-

tio
n
s, h

e d
id

 m
ak

e th
e fo

llo
w

in
g
 co

m
m

en
t : "T

h
e im

p
o
rtan

t 
fact is, can

 th
e U

n
ited

 S
tates A

tto
rn

ey
 u

se it [th
e tap

e] ? 
D

o
es h

e h
av

e it?" It sh
o
u
ld

 n
o
w

 be clear th
a
t th

a
t is not 



12 

T
h
e statu

to
ry

 safeg
u
ard

s m
o
re clearly

 d
eal w

ith
 tap

e 
reco

rd
in

g
s su

ch
 as th

e o
n
e b

efo
re u

s. T
h
ese safeg

u
ard

s 
refer n

o
t to

 th
e p

ro
b

ativ
e effect o

f th
e ev

id
en

ce b
u

t to
 its 

general nature. R
ule 16(a), F

E
D

. It. C
ana. P

., provides for 
court ordered discovery of "w

ritten or recorded statem
ents 

o
• co

n
fessio

n
s m

ad
e b

y
 th

e d
efen

d
an

t." T
h

e tap
e at issu

e 
in

 th
ese cases w

as su
ch

 a "reco
rd

ed
 statem

en
t." W

e ag
ree 

w
ith

 a lead
in

g
 D

istrict C
o
u
rt o

p
in

io
n
 in

terp
retin

g
 th

e sta-
tutory language that "the considerations requiring produc-
tio

n
 o

f statem
en

ts k
n

o
w

in
g

ly
 an

d
 w

illin
g

ly
 m

ad
e, sh

o
u

ld
 

ap
p
ly

 a fortiori to
 • • • rem

ark
s fu

rn
ish

ed
 u

n
w

ittin
g
ly

 to
 

th
e g

o
v
ern

m
en

t" th
ro

u
g
h
 secret electro

n
ic reco

rd
in

g
." 

E
v
en

 m
o
rq

 th
an

 fo
rm

al statem
en

ts, su
rrep

titio
u
sly

 re-
co

rd
ed

 "statem
en

ts" w
ill b

e d
ifficu

lt fo
r th

e d
efen

d
an

t to
 

reco
n

stru
ct fro

m
 m

em
o

ry
 an

d
 w

ill o
ften

, as h
ere, b

e m
o

st 
cen

tral to
 h

is fate at trial. W
e ag

ree w
ith

 a p
an

el o
f th

e 
S

econd C
ircuit that "the N

otes of the A
dvisory C

om
m

ittee 
indicate that the am

ended R
ule w

as intended to apply even 
to

 p
rearrest statem

en
ts m

ad
e b

y
 a d

efen
d

an
t d

u
rin

g
 th

e 
co

u
rse o

f h
is crim

e an
d

 w
as m

ean
t to

 b
ro

ad
en

 m
aterially

 
th

e sco
p
e o

f d
isco

v
ery

 av
ailab

le to
 
a
 d

efen
d

an
t • • •." " 

th
e m

ost im
portant fact ; suppression of evidence by investi-

gative officials—
no less th

an
 b

y
 th

e p
ro

secu
tio

n
—

co
rru

p
ts 

th
e tru

th
 seek

in
g
 function o

f th
e trial. 

"U
nited States V

. L
ubom

slci, N
.D

. Ill., 2
7
7
 F

.S
u
p
p
. 7

1
3
, 

7
2
1
 (1

9
6
7
). In

 L
ubom

ski, as h
ere, th

e tap
e reco

rd
in

g
 h

eld
 

d
isco

v
erab

le u
n

d
er R

u
le 1

6
(a) w

as of a conversation w
ith

 an
 

undercover agent, w
hich provided direct evidence on the issue 

of guilt or innocence. See also D
avis V

. U
nited States, 6 C

ir., 
413 F

.2d 1226, 1231 (1969) ; U
nited States v. I ovinelli, N

.D
. Ill., 

276 F
.S

upp. 629, 631 (1967) ; U
nited States V

. L
eighton, S

.D
. 

N
.Y

., 265 F
.S

upp. 27, 34 (1967). 

" U
n
ited

 S
ta

tes 
V

. 
C

risona, 
2

 C
ir., 4

1
6

 F
.2

d
 1

0
7

, 1
1

4
 

(1
9
6
9
). T

h
e
 fre

q
u
e
n
tly

 q
u
o
te

d
 p

o
rtio

n
 o

f th
e
 A

d
v
iso

ry
 

C
o
m

m
ittee's N

o
tes read

s: "T
h
e d

efen
d
an

t is n
o
t req

u
ired

 to
 

d
e
sig

n
a
te

 b
e
c
a
u

se
 h

e
 m

a
y

 n
o

t a
lw

a
y

s b
e
 a

w
a
re

 th
a
t h

is  

1
3
 

T
h

e G
o

v
ern

m
en

t, m
o

reo
v

er, h
as m

ad
e n

o
 arg

u
m

en
t fo

r a 
m

o
re n

ig
g

ard
ly

, m
ech

an
ical in

terp
retatio

n
 o

f th
e w

o
rd

 
"statem

en
ts." A

n
d
 n

o
n
e o

ccu
rs to

 u
s." E

v
en

 if R
u
le 1

6
(a) 

w
ere in

terp
reted

 to
 ap

p
ly

 o
n
ly

 to
 fo

rm
al statem

en
ts co

n
-

cern
in

g
 p

ast o
ccu

rren
ces, R

u
le 1

6
(b

) v
ery

 clearly
 co

v
ers 

th
e tap

e in
 th

e cases b
efo

re u
s. 

S
ee U

n
ited

 S
ta

tes v. 
I ovinelli, N

.D
. Ill., 276 F

.S
upp. 629, 631-632 (1967). R

ule 
16(b) m

akes discoverable before trial "books, papers, docu-
m

en
ts, tan

g
ib

le o
b

jects, b
u

ild
in

g
s o

r p
laces o

r co
p

ies o
f 

p
o
rtio

n
s th

ereo
f." T

h
at th

is g
ro

u
p
in

g
 is in

ten
d
ed

 to
 in

-
clude recordings of statem

ents is m
ade clear by the further 

p
ro

v
isio

n
 in

 th
e ru

le th
at it "d

o
es n

o
t au

th
o
rize th

e d
is-

co
v

ery
 o

r in
sp

ectio
n

 o
f • • • statem

en
ts m

ad
e b

y
 g

o
v

ern
-

m
ent w

itnesses or prospective governm
ent w

itnesses (o
th

er 
than th

e d
efen

d
a
n
t) to agents of the governm

ent except as 
p
ro

v
id

ed
 in

 1
8
 U

.S
.C

. ¢
 3

5
0
0
." (E

m
p
h
asis ad

d
ed

.) T
h
ere 

w
ould be no reason to include this exception if recordings or 

tran
scrip

ts o
f th

e w
o

rd
s o

f so
m

e in
d

iv
id

u
als w

ere n
o

t in
- 

statem
ents or confessions are being recorded. • • • D

iscovery 
of 

statem
en

ts an
d
 co

n
fessio

n
s is in

 lin
e w

ith
 

w
h

a
t th

e
 

S
u

p
rem

e C
o

u
rt h

as d
escrib

ed
 as th

e 'b
etter practice' (C

icenia 
v. L

aG
ay, 357 U

.S
. 604, 511 (1958) )." 

"O
n

e o
th

er m
atter reg

ard
in

g
 R

u
le 1

6
(a) is w

o
rth

y
 o

f a 
b

rief co
m

m
en

t. T
h

e 
d

isclo
su

re d
u

ty
 it 

estab
lish

es is n
o
t 

strictly
 m

an
d
ato

ry
; rath

er, d
iscretio

n
 is left w

ith
 th

e trial 
judge. 

H
ow

ever, "w
eig

h
ty

 scholarly au
th

o
rity

 su
p
p
o
rts th

e 
p
ro

p
o
sitio

n
 th

at w
ith

h
o
ld

in
g
 a d

efen
d
an

t's statem
ent should 

be th
e
 e

x
c
e
p

tio
n

, n
o

t th
e
 ru

le
 • • • ." 

U
n
ited

 S
ta

tes V
. 

C
risona, supra N

o
te 1

3
, 4

1
6

 F
.2

d
 at 1

1
5

, an
d

 so
u

rces cited
 

therein. 
P

ro
fesso

r W
rig

h
t h

as su
rv

ey
ed

 th
e cases an

d
 co

n
-

clu
d
ed

 th
at "w

h
ile th

e su
b
d
iv

isio
n
 is cast in

 d
iscretio

n
ary

 
term

s it g
iv

es th
e d

efen
d
an

t 'v
irtu

ally
 an

 ab
so

lu
te rig

h
t' to

 
d
isco

v
ery

 o
f th

e m
aterials th

ere listed
." 1

 C
. W

R
IG

H
T

, F
E

D
-

E
R

A
L

 PR
A

C
T

IC
E

 A
N

D
 PR

O
C

E
D

U
R

E
 § 253, p. 500, and cases cited 

th
erein

. T
h

e trial ju
d

g
e's d

en
ial o

f th
e d

isco
v

ery
 m

o
tio

n
 in

 
th

is case can
n

o
t b

e excused sim
ply as a p

ro
p
er ex

ercise o
f 

discretion. 
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eluded in the first place. S
ince the recording here w

as of the 
d
efen

d
an

ts' co
n
v
ersatio

n
s, th

at p
ro

v
isio

n
 d

o
es n

o
t p

re-
clu

d
e th

eir p
retrial d

isco
v
ery

 u
n
d
er R

u
le 1

6
(b

). 

T
h

e Jen
ck

s A
ct, to

o
, d

eals w
ith

 th
e d

isclo
su

re o
f "state-

m
en

ts," b
u

t b
y

 w
itn

esses. It sp
ecifically

 co
v

ers a "reco
rd

-
in

g
 • • • w

h
ich

 is a su
b

stan
tially

 v
erb

atim
 recital o

f an
 

o
ral statem

en
t m

ad
e b

y
 said

 w
itn

ess to
 an

 ag
en

t o
f th

e 
G

o
v
ern

m
en

t an
d
 reco

rd
ed

 co
n
tem

p
o
ran

eo
u
sly

 w
ith

 th
e 

m
ak

in
g
 o

f su
ch

 o
ral statem

en
t." In

 th
is co

n
tex

t, th
e G

o
v
-

ern
m

en
t arg

u
es fo

r th
e n

arro
w

 read
in

g
 o

f th
e w

o
rd

 "state-
m

en
t" w

h
ich

 w
e h

av
e rejected

 u
n
d
er R

u
le 1

6
(a), citin

g
 a 

S
ev

en
th

 C
ircu

it d
ecisio

n
 w

h
ich

 lim
its th

e Jen
ck

s A
ct to

 
"recital[s] v

f p
ast o

ccu
rren

ces" an
d

 refu
ses to

 ex
ten

d
 it to

 
"c

o
n
c
u
rre

n
t ta

p
e
 re

c
o
rd

in
g
[s] o

f a
 c

o
n
v
e
rsa

tio
n
 • • • 

[w
h
ich

 is] d
irect ev

id
en

ce relev
an

t o
n
 th

e issu
e o

f th
e 

alleg
ed

 g
u
ilt o

f th
e d

efen
d
an

ts o
n
 trial."" 

In
 tw

o
 cases in

v
o
lv

in
g
 tap

e reco
rd

ed
 co

n
v
ersatio

n
s b

e-
tw

een
 d

efen
d
an

ts an
d
 G

o
v
ern

m
en

t w
itn

esses—
as in

 th
e 

cases b
efo

re u
s—

th
e S

eco
n

d
 C

ircu
it h

as read
 th

e Jen
ck

s 
A

ct to
 req

u
ire d

isclo
su

re o
f th

e reco
rd

in
g

 as a "statem
en

t" 
b
y
 th

e w
itn

ess to
 "a G

o
v
ern

m
en

t ag
en

t" if th
e tap

in
g
 w

as 
directed by G

overnm
ent investigators "to garner evidence" 

o
f crim

e." T
o
 d

ecid
e th

ese cases, h
o
w

ev
er, w

e n
eed

 n
o
t 

co
n
clu

d
e th

at th
e tap

e o
f A

g
en

t P
o
p
e's m

o
tel ro

o
m

 co
n
-

v
ersatio

n
s w

ith
 ap

p
ellan

ts, w
h
o
se reco

rd
in

g
 w

as d
irected

 
an

d
 p

erfo
rm

ed
 b

y
 o

th
er G

o
v
ern

m
en

t ag
en

ts, fell w
ith

in
 

th
e sco

p
e o

f th
e Jen

ck
s A

ct d
isclo

su
re req

u
irem

en
t—

as 
w

ell as w
ith

in
 th

e o
v
erlap

p
in

g
 d

isclo
su

re req
u
irem

en
ts o

f 
th

e d
u
e p

ro
cess clau

se an
d
 o

f R
u
le 1

6
. S

in
ce th

e latter 

" U
nited States v. Sopher, 7 C

ir., 362 F
.2d 523, 525 (1966). 

See also D
avis v. U

nited States, supra N
ote 12. 

" U
n

ited
 S

ta
tes V

. C
riso

n
a

, su
p

ra
 N

o
te 1

3
, 4

1
6
 F

.2
d
 at 

113; U
nited States V

. B
irnbaum

, 2
 C

ir., 3
3

7
 F

.2
d

 4
9

0
, 4

9
8

 
(1964).  
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ap
p
ly

 at th
e p

retrial stag
e, th

e Jen
ck

s A
ct issu

e w
o
u
ld

 n
o
t 

h
av

e b
een

 reach
ed

 if th
e tap

e h
ad

 b
een

 av
ailab

le an
d
 d

is-
clo

sed
 at th

at tim
e. 

T
h

e fact th
at it w

as th
e B

u
reau

 o
f N

arco
tics an

d
 D

an
-

g
ero

u
s D

ru
g
s, an

d
 n

o
t th

e U
n
ited

 S
tates A

tto
rn

ey
's o

ffice, 
w

h
ich

 h
ad

 p
o
ssessio

n
 o

f th
e tap

e in
 th

ese cases d
o
es n

o
t 

ren
d
er it an

y
 less d

isco
v
erab

le. T
h
e d

u
ty

 o
f d

isclo
su

re 
affects n

o
t o

n
ly

 th
e p

ro
secu

to
r, b

u
t th

e G
o
v
ern

m
en

t as a 
w

hole, including its investigative agencies. R
ule 16 and the 

Jencks A
ct refer, respeetively, to evidence gathered by "the 

g
o

v
ern

m
en

t" an
d

 b
y

 "th
e U

n
ited

 S
tates," n

o
t sim

p
ly

 th
at 

held by the prosecution. B
ra

d
y d

id
 sp

eak
 o

f "su
p

p
ressio

n
 

b
y
 th

e p
ro

secu
tio

n
," " b

u
t in

 th
is co

n
tex

t "p
ro

secu
tio

n
" is 

certain
ly

 b
ro

ad
 en

o
u
g
h
 to

 in
clu

d
e in

v
estig

atio
n
. In

 an
y
 

ev
en

t, w
e are co

n
fid

en
t th

at th
e S

u
p
rem

e C
o
u
rt w

o
u
ld

 
extend its holding to suppression by investigative agencies. 
S

u
ch

 su
p
p
ressio

n
 m

u
st b

e reg
u
lated

 if th
e d

isclo
su

re re-
q
u
irem

en
t is to

 b
e a stro

n
g
 safeg

u
ard

; if o
n
ly

 th
e p

ro
secu

-
tor w

ere under the com
m

and of B
ra

d
y, th

e rig
h
t to

 a fair 
trial w

ould depend on the uncertain and uncontrolled deci-
sions of G

overnm
ent investigators. 

111 

T
h
e co

m
p
licatin

g
 facto

r in
 th

ese cases is, o
f co

u
rse, th

at 
non-disclosure both before and at trial w

as due to the tape's 
"lo

ss" b
y

 in
v

estig
ativ

e o
fficials. T

h
e issu

e n
o

w
 facin

g
 u

s 
is the extent to w

hich the circum
stances of the loss absolve 

th
e G

o
v
ern

m
en

t o
f its d

isclo
su

re d
u
ty

 o
r alter th

e ap
p
ro

-
priate sanction for non-disclosure. T

he G
overnm

ent argues 
th

at lo
ss per se is en

o
u
g
h
 to

 d
efeat th

e d
u
ty

 o
f d

isclo
su

re. 
U

nder the constitutional requirem
ent, it seem

s to stress the 
S

u
p
rem

e C
o
u
rt's u

se o
f th

e w
o
rd

 "su
p
p
ressio

n
" o

f ev
i- 

.7  B
rady V

. M
aryland, supra N

ote 6, 373 'U
.S

. at 87. 
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dence, an
d

 su
g

g
ests th

at ev
id

en
ce can

n
o

t b
e "su

p
p

ressed
" 

w
hich is not in G

overnm
ent possession at the tim

e discov-
ery

 is req
u

ested
. T

h
e G

o
v

ern
m

en
t also

 relies u
p

o
n

 th
e 

referen
ces in

 R
u
le 1

6
 to

 ev
id

en
ce in

 th
e G

o
v
ern

m
en

t's 
"p

o
ssessio

n
, cu

sto
d

y
 o

r co
n

tro
l" an

d
 in

 th
e Jen

ck
s A

ct to
 

statem
en

ts "in
 th

e p
o
ssessio

n
 o

f th
e U

n
ited

 S
tates." 

T
ech

n
ically

, it m
ay

 b
e th

at evidence 
w

h
ich

 can
n
o
t b

e 
fo

u
n

d
 is n

o
t in

 th
e G

o
v

ern
m

en
t's "p

o
ssessio

n
." A

n
d

, o
f 

co
u

rse, th
at w

h
ich

 th
e G

o
v

ern
m

en
t d

o
es n

o
t h

av
e it can

-
n

o
t d

isclo
se. B

u
t th

is lin
e o

f reaso
n

in
g

 is far to
o

 facile, 
an

d
 clearly

 self-d
efeatin

g
. T

h
e lan

g
u
ag

e o
f 

B
ra

d
y, R

ule 
1

6
 an

d
 th

e Jen
ck

s A
ct in

clu
d

es n
o

 referen
ce to

 th
e tim

in
g

 
o

f p
o

ssessio
p

 an
d

 su
p

p
ressio

n
. It is m

o
st co

n
sisten

t w
ith

 
th

e p
u

rp
o

ses o
f th

o
se safeg

u
ard

s to
 h

o
ld

 th
at th

e d
u

ty
 o

f 
disclosure attaches in som

e form
 once the G

overnm
ent has 

first g
ath

ered
 an

d
 tak

en
 p

o
ssessio

n
 o

f th
e ev

id
en

ce in
 

q
u
estio

n
. O

th
erw

ise, d
isclo

su
re m

ig
h
t b

e av
o
id

ed
 b

y
 d

e-
stro

y
in

g
 v

ital ev
id

en
ce b

efo
re p

ro
secu

tio
n

 b
eg

in
s o

r 
b
efo

re d
efen

d
an

ts h
ear o

f its ex
isten

ce." H
en

ce w
e h

o
ld

 
that before a request for discovery has been m

ade, the duty 
o
f d

isclo
su

re is o
p
erativ

e as a d
u
ty

 o
f p

reserv
atio

n
. O

n
ly

 
if ev

id
en

ce is carefu
lly

 p
reserv

ed
 d

u
rin

g
 th

e early
 stag

es 
of investigation w

ill disclosure be possible later. 

In
 th

e cases b
efo

re 
u
s
, o

f co
u
rse, th

e cru
cial ev

id
en

ce 
w

as n
o
t p

reserv
ed

. T
h
u
s th

e issu
e is w

h
eth

er fu
ll san

c-
tions for non-disclosure ought to be invoked absolutely, or 
w

hether im
position of sanctions ought to depend upon the 

circu
m

stan
ces o

f th
e m

aterial's d
isap

p
earan

ce. M
o

st in
-

stru
ctiv

e is th
e S

u
p
rem

e C
o
u
rt's recen

t d
ecisio

n
 in

 U
n

ited
 

" T
he S

ixth C
ircu

it h
as co

n
sid

ered
 an

d
 rejected

 th
e sam

e 
"p

o
ssessio

n
" arg

u
m

en
t in

 th
e co

n
tex

t o
f th

e Jen
ck

s A
ct. It 

com
m

ented: 
"T

o
 h

o
ld

 w
ith

 th
e
 in

te
rp

re
ta

tio
n
 a

rg
u
e
d
 fo

r 
" " " w

o
u

ld
 b

e
 to

 p
e
rm

it evasion an
d

 em
ascu

latio
n

 o
f th

e 
Jen

ck
s A

ct to
 th

e p
o

in
t o

f to
tal in

effectiv
en

ess." 
U

nited 
States v. L

onardo, 6
 C

ir., 3
5

0
 F

.2
d

 5
2

3
, 5

3
0

 (1
9

6
5

).  
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S
ta

tes v. A
u
g
en

b
lick, 393 -U

.S
. 348 (1969). In A

u
g
en

b
lick, 

tapes had been m
ade of the interrogation of a G

overnm
ent 

w
itn

ess in
 a m

ilitary
 co

u
rt m

artial. Y
et w

h
en

 th
e d

efen
d

-
an

t req
u
ested

 d
isco

v
ery

 o
f th

e tap
es, h

e w
as to

ld
 th

at th
ey

 
co

u
ld

 n
o

t b
e fo

u
n

d
. T

h
e S

u
p

rem
e C

o
u

rt stated
 th

at th
ere 

w
as n

o
 cred

ib
le in

d
icatio

n
 th

at th
e ev

id
en

ce w
as "su

p
-

p
ressed

," p
resu

m
ab

ly
 m

ean
in

g
 b

ad
 faith

 su
p

p
ressio

n
. 

N
onetheless, it held that "the G

overnm
ent bore the burden 

of producing [the tapes] or explaining w
hy it could not do 

so
." 3

9
3
 U

.S
. at 3

5
5
-3

5
6
. It fo

u
n
d
 th

e G
o
v
ern

m
en

t's ex
-

planation adequate, noting that, although the tapes' w
here-

ab
o
u
ts w

ere a co
m

p
lete "m

y
stery

," th
e G

o
v
ern

m
en

t h
ad

 
in

tro
d
u
ced

 ex
ten

siv
e testim

o
n
y
 o

n
 "th

e N
av

y
's ro

u
tin

e in
 

h
an

d
lin

g
 an

d
 u

sin
g
 su

ch
 reco

rd
in

g
s" an

d
 h

ad
 m

ad
e "an

 
earn

est effo
rt" to

 fin
d

 th
em

. 3
9

3
 U

.S
. at 3

5
5

. A
p

p
aren

tly
 

there w
as no indication of negligence in the handling of the 

tap
es. U

n
d
er th

o
se circu

m
stan

ces, th
e C

o
u
rt h

eld
 th

at 
there had been no violation of the due process clause even 
th

o
u
g
h
 th

e ev
id

en
ce w

as clearly
 d

isco
v
erab

le u
n
d
er th

e 
Jen

ck
s A

ct. It allo
w

ed
 th

e co
n

v
ictio

n
 to

 stan
d

. 

A
ugenblick n

o
t o

n
ly

 m
ak

es clear th
at th

e circu
m

stan
ces 

o
f th

e tap
e's d

isap
p

earan
ce in

 th
ese cases sh

o
u

ld
 b

e rele-
v

an
t to

 th
e q

u
estio

n
 o

f p
ro

p
er san

ctio
n

s. It also
 su

g
g

ests 
th

at, w
h
ile san

ctio
n
s sh

o
u
ld

 b
e im

p
o
sed

 in
 cases o

f b
ad

 
faith

 su
p

p
ressio

n
 o

f ev
id

en
ce, an

 ex
cep

tio
n

 w
ill b

e m
ad

e 
fo

r g
o

o
d

 faith
 lo

ss. E
x

p
licitly

 b
ased

 o
n

 co
n

stitu
tio

n
al rea-

soning, A
ugenblick also

 m
u
st ap

p
ly

 to
 san

ctio
n
s u

n
d
er th

e 
Jen

ck
s A

ct, sin
ce th

e C
o
u
rt reco

g
n
ized

 th
at th

e tap
es in

 
q

u
estio

n
 w

ere co
v

ered
 b

y
 th

at statu
te." W

e co
n

clu
d

e, 

" T
h
e S

u
p
rem

e C
o
u
rt h

ad
 indicated tw

ice b
e
fo

re
 th

a
t a

t 
least u

n
d
er th

e Jen
ck

s A
ct th

e circu
m

stan
ces o

f d
estru

ctio
n
 

w
ould be highly im

portant. It had also m
ade clear th

at g
o
o
d
 

faith
 lo

ss w
o
u
ld

 n
o
t in

v
o
k
e th

e statu
to

ry
 san

ctio
n
s, b

u
t it 

h
ad

—
as in

 
A

ugenblick—
avoided 

th
e q

u
estio

n
 o

f 
negligent 

d
estru

ctio
n

. 
K

illia
n
 v. U

n
ited

 S
ta

tes, 
3
6
8
 U

.S
. 2

3
1
, 2

4
2
 

(1
9

6
1

); C
am

pbell V
. U

nited States, 3
6
5
 U

.S
. 8

5
, 9

8
 (1

9
6
1
). 
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fu
rth

er, th
at A

ugenblick sh
o

u
ld

 in
fo

rm
 th

e im
p

o
sitio

n
 o

f 
san

ctio
n
s u

n
d
er R

u
le 1

6
. A

n
 ex

cep
tio

n
 fo

r g
o
o
d
 faith

 lo
ss 

of im
portant evidence m

ust not be allow
ed to sw

allow
 the 

d
isco

v
ery

 ru
les, an

d
 th

e b
u

rd
en

 o
f ex

p
lan

atio
n

 o
n

 th
e 

G
overnm

ent m
ust be a heavy one; but crim

inal convictions 
otherw

ise based on sufficient evidence m
ay be perm

itted to 
stan

d
 so

 lo
n
g
 as th

e G
o
v
ern

m
en

t m
ad

e "earn
est effo

rts" 
to

 p
reserv

e cru
cial m

aterials an
d

 to
 fin

d
 th

em
 o

n
ce a d

is-
covery request is m

ade. 

F
o
r th

e fu
tu

re, "earn
est effo

rts" w
ill b

e d
efin

ed
 q

u
ite 

strictly
. T

h
e S

u
p
rem

e C
o
u
rt's referen

ce in A
ugenblick to

 
the N

avy's "routine in handling and using such recordings" 
an

d
 in

 an
 earlier o

p
in

io
n
 to

 an
 ex

cep
tio

n
 fo

r lo
ss "in

 g
o
o
d
 

faith
 an

d
 in

 acco
rd

 w
ith

 • • • n
o
rm

al p
ractice"" su

g
g
ests 

th
e im

p
o
rtan

ce o
f reg

u
larity

 in
 th

e p
reserv

atio
n
 o

f v
ital 

ev
id

en
ce. O

f co
u

rse, th
e reg

u
lar p

ro
ced

u
res fo

r p
reserv

a-
tio

n
 m

u
st b

e ad
eq

u
ate to

 th
e task

; sy
stem

atic n
o

n
-p

reser-
v

atio
n

 o
f tap

es in
v

o
lv

in
g

 G
o

v
ern

m
en

t u
n

d
erco

v
er ag

en
ts 

—
as in

 th
e cases b

efo
re u

s—
m

ig
h
t b

e reg
u
lar, b

u
t w

o
u
ld

 
he 

in
su

fficien
tly

 p
ro

tectiv
e o

f d
efen

d
an

ts' rig
h
t to

 d
is-

co
v

ery
. A

cco
rd

in
g

ly
, w

e h
o

ld
 th

at san
ctio

n
s fo

r n
o

n
-d

is-
clo

su
re b

ased
 o

n
 lo

ss o
f ev

id
en

ce w
ill b

e in
v

o
k

ed
 in

 th
e 

fu
tu

re u
n

less th
e G

o
v

ern
m

en
t can

 sh
o

w
 th

at it h
as p

ro
m

-
u
lg

ated
, en

fo
rced

 an
d
 attem

p
ted

 in
 g

o
o
d
 faith

 to
 fo

llo
w

 
rig

o
ro

u
s an

d
 sy

stem
atic p

ro
ced

u
res d

esig
n

ed
 to

 p
reserv

e 
all d

isco
v

erab
le" ev

id
en

ce g
ath

ered
 in

 th
e co

u
rse o

f a 
crim

in
al in

v
estig

atio
n

. T
h

e b
u

rd
en

, o
f co

u
rse, is o

n
 th

e 

.. K
illian v. U

nited States, supra N
o
te 1

9
, 3

6
8
 U

.S
. at 2

4
2
. 

A
lth

o
u

g
h

 th
ere is an

 ex
cep

tio
n

 fo
r g

o
o

d
 faith

 lo
ss o

f ev
i-

d
en

ce, th
ere is n

o
 ex

cep
tio

n
 fo

r g
o
o
d
 faith

 ad
m

in
istrativ

e d
e-

cisio
n
 th

at certain evidence is not d
isco

v
erab

le an
d

 th
u

s n
eed

 
n
o
t b

e p
reserv

ed
. T

h
e S

uprem
e C

ourt m
ade th

at m
u

ch
 clear 

in
 B

rady V
. M

aryland, supra N
o
te 5

, 3
7
3
 U

.S
. at 8

7
. H

en
ce, 

in
 fram

in
g
 th

eir ru
les fo

r ev
id

en
ce p

reserv
atio

n
, in

v
estig

a-
tiv

e ag
en

cies m
u

st d
efin

e d
isco

v
erab

le ev
id

en
ce v

ery
 b

ro
ad

ly
, 

in
clu

d
in

g
 an

y
 m

aterials th
at "m

ig
h
t" b

e "fav
o
rab

le" to
 th

e  

1
9
 

G
o
v
ern

m
en

t to
 m

ak
e th

is sh
o

w
in

g
. N

eg
lig

en
t failu

re to
 

co
m

p
ly

 w
ith

 th
e req

u
ired

 p
ro

ced
u
res w

ill p
ro

v
id

e n
o
 

ex
cu

se. A
lth

o
u

g
h

 w
e leav

e it u
p

 to
 th

e v
ario

u
s in

v
estig

a-
tiv

e ag
en

cies to
 d

raft ru
les su

ited
 to

 th
eir o

w
n

 m
eth

o
d

 o
f 

o
p
eratio

n
, all su

ch
 ru

les w
ill b

e su
b
ject to

 rev
iew

 o
f th

eir 
adequacy to the assigned task. 

A
 m

ore am
orphous definition of "earnest efforts" w

ould 
b
e d

ifficu
lt to

 ad
m

in
ister an

d
 w

o
u
ld

 in
ev

itab
ly

 d
eal less 

evenhandedly w
ith individual defendants. 

A
 rig

h
t so

 cru
-

cial as th
at o

f d
isclo

su
re o

u
g
h
t n

o
t to

 b
e b

u
ilt o

n
 su

ch
 

sh
iftin

g
 san

d
s. It o

u
g
h
t, rath

er, to
 b

e p
ro

tected
 b

y
 ru

les, 
sy

stem
atically

 ap
p
lied

 an
d
 sy

stem
atically

 en
fo

rced
." B

y
 

req
u

irin
g

 th
at th

e d
iscretio

n
ary

 au
th

o
rity

 o
f in

v
estig

ativ
e 

ag
en

ts b
e co

n
tro

lled
 b

y
 reg

u
lar p

ro
ced

u
res fo

r p
reserv

in
g
 

evidence, w
e intend to ensure that rights recognized at one 

sta
g

e
 o

f th
e
 c

rim
in

a
l p

ro
c
e
ss w

ill n
o

t b
e
 u

n
d

e
rc

u
t a

t 
other, less visible, stages. 

accused. 
See N

otes 5-7, supra. 
It should also be m

ade clear 
th

at b
y
 "all discoverable evidence" this co

u
rt in

clu
d
es m

ate-
rials d

isco
v
erab

le u
n
d
er th

e Jen
ck

s A
ct as w

ell as u
n
d
er 

B
rad

y
 an

d
 R

u
le 1

6
. 

.2  O
ur ap

p
ro

ach
 is in

 k
eep

in
g
 w

ith
 an

 in
cip

ien
t b

u
t p

o
w

er-
fu

l tren
d

 in
 th

e law
—

a n
ew

 refu
sal to

 rely
 b

lin
d

ly
 u

p
o

n
 th

e 
u

n
stru

ctu
red

 ex
ercise o

f o
fficial d

iscretio
n

 an
d

 a n
ew

 ju
d

icial 
w

illin
g

n
ess to

 req
u

ire p
ro

m
u

lg
atio

n
 o

f an
d

 o
b

ed
ien

ce to
 ru

les 
b
y
 ad

m
in

istrativ
e ag

en
cies. 

See, e.g., E
nvironm

ental D
efense 

F
u
n
d
, In

c. V
. R

u
ckelsh

a
u
s,—

 U
.S

.A
pp.D

.C
. 
	

F
.2

d
 

—
 (N

o
. 2

3
,8

1
3
, d

ecid
ed

 Jan
u
ary

 7
, 1

9
7
1
) 

(slip opinion a
t 

22-24) ; K
. D

A
V

IS
, D

IS
C

R
E

T
IO

N
A

R
Y

 JU
S

T
IC

E
 (1969). P

rofessor 
D

av
is, fav

o
rin

g
 a resu

scitatio
n

 o
f th

e o
ld

 n
o

n
-d

eleg
atio

n
 d

o
c-

trine, specifically finds police investigative procedures in
 n

eed
 

of strict rule governance. K
. D

A
V

IS
, supra, at 8

4
-9

6
. P

ro
fesso

r 
A

m
sterdam

, suggesting th
at co

u
rts sh

o
u
ld

 tak
e th

is ty
p
e o

f 
n

ew
 ap

p
ro

ach
 to

 p
ro

tectio
n

 o
f su

sp
ects' rig

h
ts in

 th
e 1

9
7

0
's, 

finds a constitutional basis for th
e req

u
irem

en
t o

f rule m
aking 

by the police. A
m

sterdam
, T

he Suprem
e C

ourt and the R
ights 

of Suspects in C
rim

inal C
ases, 4

5
 N

.Y
.U

. L
. R

E
V

. 7
8

5
, 8

1
4

 
(1

9
7

0
). 
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In the cases before us, of course, there w
ere no adequate 

reg
u
lar p

ro
ced

u
res an

d
 n

o
n
e h

ad
 b

een
 req

u
ired

. H
en

ce 
w

e m
u
st em

p
lo

y
 a m

o
re ad hoc ap

p
ro

ach
 h

ere. O
u
r d

iffi-
cu

lty
 is th

at th
ese cases lie in

 a m
id

d
le g

ro
u
n
d
 b

etw
een

 
b
ad

 faith
 an

d
 g

o
o
d
 faith

 lo
ss. A

g
en

t W
ard

en
's failu

re to
 

p
reserv

e th
e tap

e w
as in

ten
tio

n
al; h

e m
ad

e n
o

 "earn
est 

effo
rt" eith

er to
 tu

rn
 it o

v
er to

 th
e U

n
ited

 S
tates A

tto
r-

n
ey

's o
ffice o

n
ce it w

as req
u

ested
 o

r to
 p

reserv
e it in

 th
e 

first p
lace. A

t , th
e least, h

e h
an

d
led

 th
e ev

id
en

ce w
ith

 
reg

rettab
le n

eg
lig

en
ce. H

is relu
ctan

ce to
 ad

m
it th

e tap
e's 

ex
isten

ce can
 o

n
ly

 rein
fo

rce th
at co

n
clu

sio
n

. 

A
 p

an
el o

f th
e S

eco
n

d
 C

ircu
it h

as co
n

sid
ered

 a case 
in

v
o

lv
in

g
 n

eg
lig

en
t lo

ss o
f ev

id
en

ce an
d

 h
as im

p
o

sed
 th

e 
san

ctio
n

 o
f a n

ew
 trial." B

u
t th

ere th
e ev

id
en

ce h
ad

 later 
been found and the duty of disclosure could be satisfied at 
th

e n
ew

 trial. H
ere, o

n
 th

e o
th

er h
an

d
, th

ere is n
o

 in
d

i-
catio

n
 th

at th
e tap

e w
ill ev

er b
e fo

u
n

d
. A

 n
ew

 trial w
o

u
ld

 
b

e sim
p

ly
 a rep

etitio
n

 o
f th

e first trial, sim
ilarly

 in
fected

 
b

y
 n

o
n

-d
isclo

su
re o

f d
isco

v
erab

le ev
id

en
ce. A

n
d

 a n
ew

 
trial w

ith
o

u
t A

g
en

t P
o

p
e's testim

o
n

y
—

a san
ctio

n
 u

n
d

er 
the Jencks A

ct—
w

ould be pointless, since w
ithout the testi-

m
ony there w

ould be no case. T
hus the choice presented to 

u
s seem

s to
 b

e d
ism

issal o
f th

e in
d
ictm

en
t o

r affirm
an

ce. 

T
h

at is a ch
o

ice w
h

ich
 w

e are u
n

w
illin

g
 to

 m
ak

e o
n

 th
e 

b
asis o

f th
e reco

rd
 b

efo
re u

s. A
g

en
t W

ard
en

's testim
o

n
y

 
w

as far to
o

 v
ag

u
e an

d
 th

e su
g

g
estio

n
 o

f b
ad

 faith
 to

 
shallow

ly explored. F
urther testim

ony from
 A

gent W
arden 

an
d
 fro

m
 all o

th
er ag

en
ts w

h
o
 m

ay
 h

av
e h

ad
 co

n
tact w

ith
 

th
e tap

e sh
o
u
ld

 clarify
 th

e d
eg

ree o
f n

eg
lig

en
ce, an

d
 p

o
s-

sib
ly

 o
f b

a
d
 fa

ith
, in

v
o
lv

e
d
. F

u
rth

e
r in

q
u
iry

 in
to

 th
e
 

reg
u
lar p

ro
ced

u
res, if an

y
, fo

llo
w

ed
 b

y
 th

e B
u
reau

 o
f 

N
arco

tics an
d

 D
an

g
ero

u
s D

ru
g

s at th
e tim

e w
o

u
ld

 also
 

U
nited States V

. C
onsolidated L

aundries C
orp., 2 C

ir., 291 
F

2.d 663, 570-571 (1961).  
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b
e relev

an
t; if it ap

p
ears th

at in
 fact A

g
en

t W
ard

en
 w

as 
sim

p
ly

 fo
llo

w
in

g
 reg

u
lar B

u
reau

 p
ractice—

in
ad

eq
u
ate 

though it w
as—

the degree of his negligence m
ight be som

e-
w

h
at red

u
ced

. A
 fu

rth
er in

ad
eq

u
acy

 o
f th

e reco
rd

 b
efo

re 
u

s is th
e lack

 o
f ev

id
en

ce co
n

cern
in

g
 th

e co
n

d
u

ct o
f th

e 
A

ssistan
t U

n
ited

 S
tates A

tto
rn

ey
 after h

e h
ad

 b
een

 p
u
t o

n
 

n
o
tice b

y
 d

efen
se co

u
n
sel o

f th
e tap

e's p
o
ssib

le ex
isten

ce. 
If h

e m
ad

e an
y

 effo
rt at th

at tim
e to

 p
reserv

e th
e tap

e, 
th

ere is n
o
 in

d
icatio

n
 o

f it. T
estim

o
n
y
 in

 th
at reg

ard
 

should clarify the extent to w
hich the prosecution sought to 

fulfill its duties under the disclosure requirem
ent. 

A
s in

d
icated

, in
 th

e fu
tu

re d
ecisio

n
 o

n
 th

e q
u

estio
n

 o
f 

sanctions in cases such as these w
ill be guided by the pres-

erva
tio

n
 

req
u

irem
en

t an
n

o
u

n
ced

 ab
o

v
e, an

d
 n

eg
lig

en
ce 

w
ill b

e n
o
 excuse. 

O
n

 rem
an

d
 h

ere th
e D

istrict C
o

u
rt 

sh
o

u
ld

 w
eig

h
 th

e d
eg

ree o
f n

eg
lig

en
ce o

r h
ad

 faith
 in

-
v
o
lv

ed
, th

e im
p
o
rtan

ce o
f th

e ev
id

en
ce lo

st, an
d
 th

e evi-
dence o

f g
u
ilt ad

d
u
ced

 at trial in
 o

rd
er to

 co
m

e to
 a d

eter-
m

in
atio

n
 th

at w
ill serv

e th
e en

d
s o

f ju
stice. 

R
em

a
n

d
ed

 fo
r p

ro
ceed

in
g

s 
co

n
sisten

t w
ith

 th
is o

p
in

io
n

. 

M
cG

ow
an, C

ircu
it Ju

d
g
e, co

n
cu

rrin
g
: 

I jo
in

 in
 th

e
 

co
u
rt's d

isp
o
sitio

n
 o

f th
is ap

p
eal, b

u
t I am

 p
erh

ap
s n

o
t as 

sanguine as m
y colleagues that the proceedings on rem

and 
w

ill ilh
u
n
in

ate w
h
at h

ap
p
en

ed
 h

ere m
o
re co

m
p
letely

 th
an

 
d
o
es th

e p
resen

t reco
rd

. A
g
en

t W
ard

en
, in

 h
is testim

o
n
y
 

at th
e su

p
p

ressio
n

 h
earin

g
, seem

s to
 m

e to
 h

av
e g

iv
en

 a 
fo

rth
rig

h
t an

d
 b

y
 n

o
 m

ean
s in

cred
ib

le acco
u
n
t o

f th
e 

ev
en

ts in
 q

u
estio

n
, an

d
 I d

o
u

b
t th

at fu
rth

er p
u

rsu
it o

f th
e 

m
atter w

ill ad
d

 m
u

ch
 to

 w
h

at w
e n

o
w

 k
n

o
w

 o
f th

e fate o
f 

th
e tap

e. T
h

is is n
o

t to
 say

 th
at th

e p
rem

ises o
n

 w
h

ich
 h

e 
p
ro

ceed
ed

 w
ere so

u
n
d
ly

 co
n
ceiv

ed
 as a m

atter o
f law

, b
u
t 

h
is co

n
d
u
ct strik

es m
e as far fro

m
 h

av
in

g
 a sin

ister cast. 
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T
h
u
s it is th

at w
e w

ill, in
 all p

ro
b
ab

ility
, co

n
tin

u
e to

 co
n
-

front on essentially the sam
e term

s the issue w
e now

 face, 
n

am
ely

, w
h

eth
er th

e san
ctio

n
 o

f su
p

p
ressio

n
 is eith

er 
necessary or appropriate under the circum

stances revealed 
by this record. 

W
ard

en
 testified

 q
u

ite ex
p

licitly
 th

at h
e d

istin
g

u
ish

ed
 

b
etw

een
 tap

es o
f co

n
v
ersatio

n
s p

articip
ated

 in
 b

y
 o

n
e o

f 
the B

ureau's ow
n agents, on the one hand, and third-party 

in
fo

rm
ers, o

n
 th

e o
th

er. In
 th

e latter case, it w
as h

is 
p
ractice to

 p
reserv

e th
e tap

e w
ith

 care fo
r fu

tu
re u

se as 
co

rro
b
o
ratin

g
 ev

id
en

ce at trial. In
 th

e case o
f h

is o
w

n
 

m
en, his single purpose w

as to assure their personal safety 
in

 th
e ex

p
o
sed

 an
d
 d

an
g
ero

u
s p

o
sitio

n
 th

ey
 o

ccu
p
ied

.' 
O

n
ce th

e d
an

g
er w

as p
ast, th

e tap
e, in

 h
is v

iew
, h

ad
 n

o
 

fu
rth

er u
se, sin

ce h
e d

id
 n

o
t co

n
sid

er it n
ecessary

 as co
r-

ro
b

o
ratio

n
 o

f th
e ag

en
t's testim

o
n

y
 at trial as to

 w
h

o
 

said w
hat. T

apes recorded in these circum
stances w

ere, so 
lie testified

, freq
u

en
tly

 erased
 an

d
 u

sed
 ag

ain
, an

d
 th

is 

T
he follow

ing testim
ony by A

gent W
arden is Illustrative 

of his repeated assertions regarding the function of surveil-
lance: "Q

uestion: N
ow

, w
hat w

as the purpose of your w
ant-

ing to overhear conversations in the room
 [the under-

cover agent] occupied? 
A

n
sw

er : It w
as strictly

 fo
r th

e p
ro

tectio
n

 o
f [th

e 
u
n
d
erco

v
er ag

en
t] . . . . 

Q
uestion: N

ow
, w

hen you originally set up this tape 
recorder, did you intend to use this for the purpose of 
gathering evidence against any particular person? 

A
nsw

er: T
he only reason for using the tape recorder 

w
as to m

ake sure to know
 w

hat w
as going on and for 

the agent's safety." 
H

e also
 testified

 th
at th

e p
erso

n
s w

ith
 w

h
o

m
 th

ese larg
e 

narcotics transactions w
ere to be conducted w

ere "know
n to 

carry w
eapons." 
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m
ig

h
t w

ell h
av

e b
een

 w
h

at h
ap

p
en

ed
 to

 th
e tap

e in
 q

u
es-

tio
n
.' 

W
hen A

gent P
ope w

as placed in the hotel room
 by him

-
self to

 m
eet w

ith
 d

an
g
ero

u
s ch

aracters in
 th

e n
arco

tics 
b

u
sin

ess, W
ard

en
, n

o
t su

rp
risin

g
ly

, th
o

u
g

h
t it h

is resp
o

n
-

sib
ility

 to
 g

iv
e h

im
 all p

o
ssib

le p
ro

tectio
n
. T

o
 th

is en
d
, 

an
 ad

jo
in

in
g

 ro
o

m
 w

as tak
en

, an
d

 a h
o

le d
rilled

 in
 th

e 
w

all. A
 listening device w

as placed in the hole, and agents 
in

 th
e n

ex
t ro

o
m

 listen
ed

 b
y
 m

ean
s o

f earp
h
o
n
es. T

h
e 

d
ev

ice u
sed

 w
as u

n
itary

 in
 ch

aracter, an
d
, in

 ad
d
itio

n
 to

 
th

e in
d
iv

id
u
al earp

h
o
n
es, its o

p
eratio

n
 in

clu
d
ed

 reco
rd

in
g
 

o
n
 tap

e' If th
e o

v
erh

eard
 co

n
v
ersatio

n
s to

o
k
 a tu

rn
 w

h
ich

 
in

d
icated

 p
erso

n
al d

an
g
er to

 P
o
p
e, th

e ag
en

ts in
 th

e ad
-

jo
in

in
g
 ro

o
m

 co
u
ld

 m
o
v
e sp

eed
ily

 to
 h

is aid
. T

h
e tap

e, as 
W

ard
en

 co
n
ceiv

ed
 it, w

as p
u
rely

 in
cid

en
tal to

 th
is o

b
jec-

tiv
e, an

d
 h

ad
 n

o
 fu

rth
er u

tility
 o

n
ce th

e in
terv

iew
 h

ad
 

term
in

ated
 w

ith
o
u
t h

arm
 to

 P
o
p
e. 

W
h
at W

ard
en

 failed
 to

 reco
g
n
ize w

as th
at th

e tap
e b

e-
cam

e a p
iece o

f real ev
id

en
ce h

av
in

g
 "m

ateriality
 to

 th
e 

p
rep

aratio
n
 o

f [ap
p
ellan

t's] d
efen

se" w
ith

in
 th

e m
ean

in
g
 

o
f R

u
le 1

6
(b

), 
F

a
n
. R

. C
am

. P
. A

s su
ch

, it w
as clearly 

su
b
ject to

 d
isco

v
ery

 b
y
 th

e p
erso

n
s ag

ain
st w

h
o
m

 P
o
p
e 

'W
h

en
 asked w

hat could have happened to the recording 
m

ade here, A
gent W

arden responded, 
"in

 th
e last y

ear, w
e h

av
e h

ad
 o

th
er in

v
estig

atio
n

s 
going on and it is very com

m
on practice, if you are not 

sav
in

g
 th

e tap
e, to

 ru
n

 th
e tap

e th
ro

u
g

h
 ag

ain
, o

n
 th

e 
m

achine, and it erases and records." 
T

h
e d

escrip
tio

n
 o

f th
e reco

rd
in

g
 m

ech
an

ism
 in

d
icates 

th
at it w

as a sin
g
le o

p
erativ

e u
n
it co

m
p
o
sed

 o
f a sen

sitiv
e 

m
icrophone and earphone both connected to the recorder. T

he 
inquiry on rem

and m
ay disclose that, at least w

ith this par-
ticular type of unit, the m

icrophone and hearing apparatus 
could not be utilized to perform

 a surveillance function inde-
pendently of the recording com

ponent. If that is the case, it 
w

ould go far in explaining w
hy a recording w

as m
ade even 

th
o
u
g
h
 th

e so
le p

u
rp

o
se o

f su
rv

eillan
ce w

as to
 p

ro
tect th

e 
agent. 
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w
o
u
ld

 testify
 at trial.' A

n
y
 k

n
o
w

led
g
eab

le law
y
er w

o
u
ld

 
h

av
e to

ld
 h

im
 th

at it sh
o

u
ld

 h
av

e b
een

 p
reserv

ed
 ag

ain
st 

th
e p

o
ssib

ility
 th

at su
ch

 d
isco

v
ery

 w
o
u
ld

 b
e so

u
g
h
t, as it 

w
as h

ere. 
T

h
e co

u
rt's o

p
in

io
n
 to

d
ay

 rig
h
tly

 d
isav

o
w

s fo
r 

th
e fu

tu
re an

y
 n

o
tio

n
 th

at p
reserv

atio
n
 serv

es n
o
 p

u
rp

o
se 

o
r th

at it is n
o

t an
 o

b
lig

atio
n

 o
f law

 en
fo

rcem
en

t au
th

o
ri-

ties. W
ith

 n
o
tice so

 g
iv

en
, san

ctio
n
s in

 th
e fu

tu
re w

ill 
n

o
rm

ally
 b

e o
p

erativ
e. W

e still h
av

e to
 d

ecid
e w

h
at to

 d
o

 
ab

o
u
t th

is case. 

A
lth

o
u
g
h
 I d

o
u
b
t th

at fu
rth

er in
q
u
iry

 w
ill en

larg
e m

ate-
rially

 o
u

r k
n

o
w

led
g

e o
f W

ard
en

's m
o

tiv
atio

n
s o

r o
f w

h
at 

actu
ally

 h
ap

p
en

ed
 to

 th
e tap

e, it m
ay

 b
e o

f so
m

e u
tility

 
in

 v
en

tilatin
g
 h

o
w

 far th
e B

u
reau

 g
o
es in

 p
ro

v
id

in
g
 p

rio
r 

leg
al p

lan
n
in

g
 an

d
 su

p
erv

iso
ry

 scru
tin

y
 o

f its in
v
estig

a-
tiv

e o
p

eratio
n

s. If W
ard

en
 d

id
 n

o
t h

av
e th

is k
in

d
 o

f leg
al 

h
elp

, th
en

 th
is is o

n
ly

 an
o

th
er in

stan
ce o

f th
e d

ep
lo

rab
ly

 
fam

iliar lack
 o

f fo
rw

ard
 leg

al p
lan

n
in

g
 in

 law
 en

fo
rce-

m
en

t. C
o
rp

o
ratio

n
s an

d
 p

riv
ate p

erso
n
s g

et in
to

 tro
u
b
le 

w
h

en
 th

ey
 fo

reg
o

 th
is k

in
d

 o
f assistan

ce. S
o

 d
o

 p
u

b
lic 

au
th

o
rities. 

T
h
e h

earin
g
 o

n
 rem

an
d
 sh

o
u
ld

 also
 b

e in
fo

rm
ativ

e as to
 

w
h

y
 th

e p
ro

secu
to

r w
as n

o
t m

o
re alert to

 th
e leg

al sig
n

ifi-
can

ce o
f th

e ex
isten

ce o
r n

o
n

-ex
isten

ce o
f th

e tap
e. H

ad
 

h
e m

o
v

ed
 so

o
n

er, th
e tap

e m
ig

h
t still h

av
e b

een
 fo

u
n

d
 in

 
W

ard
en

's d
esk

, u
n
erased

. W
h
en

 th
e m

atter w
as first 

raised
 sev

en
 m

o
n
th

s b
efo

re trial, th
e p

ro
secu

to
r's reactio

n
 

It m
ay also fall w

ithin the am
bit of R

ule 16(a), although 
th

e latter su
b

-sectio
n

 d
o

es n
o

t, in
 m

y
 read

in
g

 o
f it, fit th

is 
situ

atio
n
 q

u
ite as co

m
fo

rtab
ly

 as d
o
es 1

6
(b

). 
See 

U
nited 

S
tates v. Iovinelli, 276 F

.S
upp. 629, 681-32 (N

.D
. Ill. 1967). 

In any event, the tape w
as clearly subject to discovery under 

th
e R

u
les o

f C
rim

in
al P

ro
ced

u
re, an

d
 w

e n
eed

 n
o

t, in
 m

y
 

view
, strain to find in the C

onstitution authority to com
pel 

its p
ro

d
u
ctio

n
 o

r to
 im

p
o
se th

e san
ctio

n
s fo

r failu
re to

 d
o
 

so appropriate to the achievem
ent of essential justice in this 

case.  
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w
as th

e sto
ck

 o
n
e o

f au
to

m
atically

 o
p
p
o
sin

g
 d

isco
v
ery

. 
H

aving succeeded in that m
isconceived gam

bit, he appears 
to have done nothing m

ore. 
T

h
is, to

o
, is n

o
t th

e k
in

d
 o

f 
leg

al h
elp

 th
at o

p
eratio

n
al law

 en
fo

rcem
en

t p
erso

n
n
el are 

en
titled

 to
 h

av
e, ev

en
 after th

e fact. 


