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46 FEDERAL CRIMINAL CASES

Page 194

VI. MOTION FOR DISCLOSURE OF EXCULPATORY
EVIDENCE [NEW]

A. INTRODUCTORY

This is a new section of the book’s consideration of pretrial motiong
avajlable for discovery. It is an interpretative section concerning the
hitherto largely overlooked constitutional requirements of discovery
in criminal cases. Most of the cases considered here deal with post.
trial discovery of information which was available to the prosecution
but not to the defendant and holding the prosecutorial failure to dis.
close a violation of due process. This section analyzes those cages
and attempts a synthesis. It suggests that the rights inherent in the
«Ggses_should be available before trial by _appropriate procedural
«mechanisms. However, demands for disclosure in certain cases may
i ithe trial jtself , Because more often the

matter should be resolved before trial, this section is included in our
consideration of pretrial motions.

B. HISTORICAL DEVELOPMENT—FROM BURR TO BRADY

- ‘An understanding of the evolution of constitutional requirements
of criminal discovery is important to the preparation and persuasive
arguments of the motion for disclosure of exculpatory evidence and
thus we outline extensively this historical development.

As we read the rather unambiguous words of the Bill of Rights, an-
easily understood framework for the prosecution of criminal offenses
appears established. The halance is struck in favor of the accused
citizen, not the state, The accused is entitled to prompt notice of any
official charge and a speedy trial, but not so speedy as to deprive him
of a reasonable opportunity to prepare his defense. He is entitled to-
know hoth the gature and cause of his accusation, to confront his ac-
cusers, and to enjoy both the assistance of counse] and the compulsory
pracess of court in securing his evidence. -

In the face of such assurances, the realwpractice of criminal pro-
cedure has become such that lawyers and jurists alike are shaken
whenever a court requires the observance of those lofty principles so
often preached and so seldom practiced. Today’s combat veteran of
the criminal courtroom is shocked to hear that the Supreme Court is
requiring prosecutors to voluntarily turn over to the aceused all evi-
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BEES T

- dence favorable to his defense, whether such information bears di-
- rectly upon his innocence or indirectly by impeachment of govern-
“ment witnesses. This doctrine elevates to constitutional status the

' ¢thical precept of Canon 5 of the American Bar Association’s Canons

» of Professional Ethics:

. . : the primary duty of a lawyer engaged in public prosecution
1s not to convict, but to see that justice is done. e suppression
of facts or the secreting( of witnesses caﬁame of estabhsEmg the

mnocence oi the accused 1s 1ghly reprehensible .. .

The legal requirement of disclosure of all information which might

- aid the accused in seeking an acquittal has been a gradual evolution of

fits and starts. Its first beneficiary was former Vice President Aaron
Burr. At that time no distinction between exculpatory and inculpa-

. tory information was made because lawyers believed that the Consti-
: tution meant what it plainly said in the phrase that the accused shall
 enjoy the right “to be informed of the natare and cause of the accusa-
i tion,” *** To the extent that a distinction can be made the considera-
 tion here is solely of exculpatory material, not the circumstances of

the accusation. This includes material of potential impeachment

“value. In United States v. Burr,”™ the defense sought the letter sent

to President Jefferson by General Wilkerson which apparently con-
tained information accusing Burr of treason. They wanted the letter
for use in impeaching Wilkerson who was expected to be a chief wit-
ness against Burr. The government objected upon the grounds that the

- defense had not shown the letter to be material, and in any event, no

subpoena duces tecumn could issue before the indictment was found.
Chief Justice Marshall, sitting as a trial judge found both objections

untenable and unconstitutional: '8

So far back as any knowledge of our jurisprudence is possessed,

the uniform practice of this country has heen, to permit any in-

aiwaua]. who was charged with any crinie, to prepare tor his do.

12 “The law does not expect a man Lo he prepared to defend every act of his
life which may saddenly and withont notice be alleged against him. In
common justice, the particular fact with which he is charged ought to he stated,
and stated in such a manner as to afford a reasonable certainty of the nature of
the accusation. and the circumstances which will be adduced against him.” United
States v. Burr, 4 Cranch 470 at 489 (1807).

31425 Fed. Cas. 30 (No. 14,692d) (C.C.D. Va. 1807).
28 1d. at 32-33. |
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48 FEDERAL CRIMINAI, CASFS

ense, and to obtain the process uf the court, for the urpose of
enabling him so to do. This practice is as Convemient and as
consonant to justice as it is to humanity. It prevents, in a great
measure, those delays which are never desirable, which fre.
quently occasion the loss of testimony, and which are often op-
pressive,

I

The constitution and laws of the United States will now be
considered for the purpose of ascertaining how they bear upou
the question. The . . . constitution gives to the accused, “in a]l
criminal prosecutions, a right to a speedy and public trial, and .
to compulsory process for obtaining witnesses in his favor.” The
right given by this article must be deemed sacred by the courts,
and the article should be so construed as to be something more
than a dead letter. What can more effectually elude the right
to a speedy trial than the declaration that the accused shall be
disabled from preparing for it until an indictment shal
against him? ¥ much more in the true spirit of the
provision which secures to the accused a speedy trial, that he
should have the benefit of the provision which entitles him to
compulsory process as soon as he is brought into court.

* ok ok ok ok % %

Upon immemorial usage, then, and upon what is deemed a
sound construction of the constitution and law of the land, the
court is of opinion that any person charged with a crime in the
courts of the United States has a right, before as well as after
indictment, to the process of the court to compel the attendance of
his witnesses. Much delay und mwuch inconvenience may be
avoided by this construction; no mischief, which is perceived,
can be produced by it.

Without tracing the evolution of the constitutional principles, it is
clear that the ideals expressed by Justice Marshall in United Stazes
v. Burr enjoyed a short life, especially with respect to state criminal
proceedings. By 1923, the aceepted concept was that all a state de-
fendant was entitled to by virtue of the Constitution was a formal
hearing with notice and the opportunity to be heard. It was only over
strong dissent that Justice Holmes prevailed in Moore v Demsey 2
in_establishing the principle that even though there way have been

the form of a trial, due process requires that justice he more than a

s 961 [1.S. 86 (1923).
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“mask.” Twelve years later, the prosecution again was before the

Court denying that “the acts or omission

can ever, in and by themselves, amount . . . to a denial of due process
of law.” *'"  The Court held that the deliberate use of perjured testi-

s of a prosecuting attorney

mony_and suppression of evidence which could have impeached the
estimony nse 2 violation of due

process, years_ago, the first hesitant steps of
Moone: o Holokon 218 initiatad the march to a fair trial requiring
3

SISC.0snre Hv the pos

secatior ¢f all exculpatory evidence. [here-
after, the Court determined in Pyle v. Kansas,™ that the same reason.
ing applied when a state witness allegedly had testified falsely under
threat of prosecution and that a later trial against an accomplice for
the same crime viclded different testimony and evidence. A real
advance, |n reely overlooked since, oceurred in _Grifin . United

- 229 Al

£iei™ when the Conrt remanded a case because it could not be
determired whether the denial of a new trial was based upon judicial
discretion or upon the inadmissibility of the evidence. The Court
found that if the evidence were admissible under District of Columbia
law. 5 new trial should resnlt because the prosecution failed to dis-

close to the defense that the deeeased, when examined at the morgue,
wes dizcovered by the prosccution lo_have an open pen-knife in his
pocket. The defense relied upon sell-delense in justification, but the
frosecution did not advise defense counsel of the pen-knife because
the prosecutor did not believe the evidence admissible. In the Su.
preme Court, four justices would have reversed the case out of hand,
but the majority remanded. On rehearing, the United States Court
of Appeals for the District of Columbia reversed, saying:

It would be unfair not to add that we have confidence in the
gond faith of the prosecution. Iis opinion that evidence of the
concealed knife was inadmissible was a reasonable opinion,
- o However, the cave cphasivzes the necessity of disclosure by
the proseention of evidence that may reasonably be considered
edmissible and uselul to the defense. When there is substantial
room for doubt, the prosecution is not to decide for the court
what is admissible or for the defense what is ugeful.?®

o Meoney v, Holohan. 204 US. 103, at 111-12 {1935).
TN )77 o
317 US. 213 r1942),
22336 U.S. 704 (1949,

o

Grifhin v. United States, 183 F .24 990, a1 Y92-93 (D.C. Cir. 1950).

Nk Moonay Y
ﬂvwﬁﬂL
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Two years later the Third Circuit overlooked Griffin in favor of
Mooney v. Holohan, supra, and Pyle v. Kansas, supra, which were
cited in support of the Court’s finding a denial of due process when
the prosecution had deliberately suppressed the evidence of twa
bullets which could have demonstrated that the policeman was
killed by another policeman rather than hy the defendant—thus
increasing the likelihood of a life, rather than death, sentence. United
States ex. rel. Almeida v. Baldi.*?

The trend being established in these cases received further Su-
preme Court support in a different context in 1953. In Bowman
Dairy Co. v. United States,™ the discovery afforded under Rule 16
was exhausted by the defense which then attempted further discovery
through the mechanism of a subpoena duces tecun served upon the
United States Attorney. The Court rejected the government argu-

ment that pretrial discovery was Limited to the procedures afforded
hy Rule 16, noting:

There was no intention to exclude from the reach of process of
the defendant any material that had heen used before the grand
jury ar could be nsed at the trial. In short, any docunent or
cther_materials, admissible as evidence, obtained by the Gov-
£grament by solicitation or yoluntarily from third persons 1s sl
22

ject to subpoena.

Unfortunately, the Court did not go beyond an interpretation of the
FrpEraL RULEs oF CRIMINAL PrOCEDURE, and it is unclear whether
the Bowman decision was bottomed upon constitutional provisions.
The Court’s dictum in United States v. Reynolds,™ a Federal Tort
Claims Act case in which the goveriment claimed immunity from dis-

closure of privileged information, came much closer:

Respondents have cited ns to those cascs in the criminal field,
where it has heen held that the Government can invoke its evi-
dentiary privileges only at the price of letting the defendant go
free. The rationale of the criminal cases is that, since the Gov-
ernment which prosecutes an_accused also has the duty to see
T}.‘_;rt Justice is done, it is unconscionable to allow it to undertake

22195 F.2d 815 (3d Cir. 1952), cert. denied, 345 U.S. 904,

213 341 U.S. 214 (1951).
12¢ Id. at 220.
228345 11.S. 1 (1953).
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x prosecution and then invoke its rovernmental privileges to de.

; Srive the accused of anvthing which misht he material 1o his

giense.”

The evolution of thesc principles caused an explosion in 1957
which is still having uncertain reverberations. Three decisions were
rendered by the Court that year. In Roviaro v. United States,™ the

i majority opinion by Mr. Justice Burton considered the scope of the

governmental privilege to withhold disclosure of an informant’s name.

" The particular informant had plaved an integral part in the narcotics
P play gral p are

transaction. After discussing the scope and function of the privilege,

the Court went further:

A further Jimitation on the a licability of the orivilege
arises from the fundamental requirements of fuirness. Where
the disclosure of an inforner's identit , or of the contents of his

commumcation, is relevant ane

D an ac-
2 cused, or is esscntial to a fair determination of & cauge, the priv-
¥ 4 ilese nust give way. >
'
‘@ The relevance of Roviaro is not so much its holding in the narrow

context of the so-called informer’s privilege, but that it recognized the

‘& need for disclosure in the intercsts of censtitutional fairness. While

& fairness,” and the critical hoint

‘§  the word “coustitutional” does not_appear, no_other meaning can

logically be ascribed to the term “fundamental requirements of
seems to he whether the information
Sought is “relevant and he pinl to t , Or is essential tn a
fair determination of the cause,” not that the particular information
sought in that case concerned the informer's privilege,  The signifi-
cance of Roviaro has heen largely Jost in the emotiona! wake of
Jencks v. United States ** decided three months later, which held
that the defendant was cntitled to an order directing governmental
disclosure of all reports of two government witnesses to the F.B.L.
which touched upon the events and activities to which they had

Y testified at trial. Because this was a Communist Party case in which

disclosure of confidential government files affecting national security
- was involved, the case ereated great controversy which ultimately
¢ Id. at 12.

*21353 U.S. 53 (1957).

28 1d. at 60-61.

%353 U.S. 657 (1957,
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resulted in the so-called Jencks Act.™ The opinion has beeu read
as announcing standards for the “administration of criminal justice
in the federal courts” *' rather than resting upon constitutional
grounds. But the Court also said “Justice requires no less”,*™ cited
United States v. Burr, supra, United States v. Reynolds, supra, and
Roviaro. Chief Justice Marshall’s opinion rested flatly on constitu-
tional grounds and involved very similar issues of disclosure,
Reynolds said in dictum it would be “unconscionable to . . . deprive
the accused of anything which might be material to_his defense,” 2%
and Roviaro rested its disclosure upon “fundamental requirements
of fairness.” All this demonstrated that constitutional considerations,
at least in part, prompted the Jencks holding.  (This proEaHy ac-
counts for the rather cautious limits imposed later by the Jencks
Act.) By November, another case was before the Court in which
the by-now familiar prineiples regarding the disclosure of exculpatory
information in state criminal prosecutions were repeated. In Alcorta
v. Texas *™ the Court held it a violation of due process for the state
rosecutor to instruct the witness not to volunteer an hing about his
illicit relations with the deceased, but to tell the truth if specificall
asked. At trial, the State elicited testimony indicating only a casual
friendship which was in contradiction to the accused’s testimony that
he killed his wife in a fiit of passion upon finding her kissing the gov-
ernment witness at 2 a.m. in the morning, Jhe prosecutor’s knowl-
edge of the illicit relation, reflected in his se varately kept notes, might
e reduced the degree of the offense and the conviction was reversed.
Similarly, two vears later in Napue v. lllinois,*™ the conviction was
reversed on due process grounds where the prosecutor had

romised
the key identification witness that eltorts would be made to have his

entence reduced if he testified for the prosecution. When the prose-
r.let the witness deny without correction that any such i

bad been made, a violation of duc process occurred—not becaiise the

prosecution_solicited false testimony, but because such testimony

rendered the trial unfair. . The jury might well have turned the issue

28018 U.S.C. 3500.

231 353 U.S. at 668.

222 Id. at 669.

238 345 11.S. at 12.

214 355 11.S. 28 (1957).
25 360 U.S. 264 (1959).
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of guilt or innocence upon its evaluation of credibility of the govern- s

| _ment witnesses.

One week later, without mentioning the cases evolving in the area
of state criminal disclosure, the Court rendered on the same day two
decisions which temporarily called a halt to expanding discovery
rights. By a fiveito-four split, the Court rendered decisions in
Palermo v. United States,™® and Pittsburgh Plate Glass Co. v. United
States.™ It would be easy to gloss over these two decisions with
the comment that Palermo exempted agent’s “summaries” of verbatim
statements from the Jencks Act, and that Pittsburgh Plate Glass held
that no absolute right 1o disclosure of grand jury minutes existed.
More is involved. Palermo clearly reflected the Court’s concern with
the public storm created by the Jencks decision; Mr. Justice Frank-
furter went far beyond the necessities of the case in establishing his
view of the proper guidelines for the administration of the Jencks
Act as the exclusive device to secure witnesses’ statements in federal
criminal trials.  The four concurring justices noted the lack of
neces=ity for such obiter, and carefully pointed out that though the
Jencks decision was not rendered upon constitutional grounds, “it
would be idle to say that the commands of the Constitution were not
close to the surface of the decision. . ..” ** The concurring opinion
had added weight since its author was also the opinion writer in
Jencks. The major objection of the concurring justices was that the
Jencks Act could not constitutionally be regarded as the exclusive
instrument for disclosure of such documents. Pittsburgh Plate Glass
is principally significant in this context because of much later history.
With the change of Court membership and the acquisition of addi-
tional experience through the passage of seven years, the Court in
Dennis v. United States ®® found it necessary to limit Pittsburgh Plate

W Glass to its facts, cited the dissenting opinion, and to note:

. ... the growing realization that disclosure, rather than suppres-
sion. of relevant materials ordinarily promotes the proper ad-

] This realization] is_also

ody ot materials, judicial anc

reflected in the expanding

276 360 U.S. 348 (1959).
21 360 U.S. 395 (1959).
238 360 U.S. at 362-63.

2w 334 U.S. 855 (1966) .




MR A 2 i cE R e B TR O

54 FEDERAL CRIMINAL, CASES

otherwise, favoring disclosure in criminal cases analogous to
the civil practice.2

The vulnerability of the Frankfurter majority in Palermo lies in its
necessarily inconsistent treatinent of discovery in state criminal pro-
ceedings as opposed to federal cases. This is illustrated by the saga
of William K. Powell. Powell’s pro se pelition for a writ of certiorari
won him [almost four months to a day alter Palermo) a per curiam
reversal and ovder for a full hearing Lelow upon his contentions,  His
contentions were bhased upon the absence of counsel at arraignment
and the State’s suppression of vital evidence at his trial. Qn the
latter point the Fifth Circuit reversed his_conviction primarily be-

cause the prosecutor had not disclosed a written statement that he

had taken from a state witmess which would have been useful in

mpeaching the witness.*'  Additionally, the prosecutor did not dis-

close a letter from a Michigan lawyer indicating that the witness was
unstable and had been confined in mental institutions in three differ-
ent states. It appears that one, and perhaps both, of these documents
would not have gualified for production under the Jencks Act in a
federal criminal prosecution, but in a state Drosecution, the failure to
disclose them was “. . . such fundamental unfairness as to amount to
a_denial of due process of law,”*" Tronically, the defense only
found out about the documents as a result of the federal district

gourt’s issuance of a subpoena duces tecum, over the Stale's objec-
tion, in the habeas eorpus proceeding

Similarly, in Ashley v.

Lexas ™ the fuilure lo disclose to defense counsel that the psychiatrist
and psychologist who examined the accused Tor the State Lelieved

him legally incompetent was a violation of due process even though
-no request for disclosure was made. Again, since the State did not
call such witnesses at the trial, the Palermo dictum, if applied to this
fact situation in a federal prosecution, would have prevented dis-
closure.

240 Id, at 870-871.
24 Powell v, Wiman, 287 F.24275 {5th Cir, 1961),
242 Id, ap 28].

244 This, of course, illustrates the basic

ocns only be available alfter conviction and years of litigation and incarceration ?
owell Ea,a alread d f rears and had less than one year remaining to

erve when he received his justice.
21 319 F.Zd 80 (5th Cir. 1063).
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yvt It was at this stage that Brady v. Maryland **° reached the Court.

Pursuant to the defendant’s pretrial requests the prosecution had
¢ turned over several of the co-defendant’s extrajudicial confessions,
1 but had withheld the critical one in which the accomplice admitted
the actual killing. As this might bear upon the issue of punishment,
'} the Maryland Court of Appeals concluded the failure to disclose was
:f" a violation of constitutional due process required by the fourteenth
i} amendment.*® On certiorari, in an opinion by Mr. Justice Douglas,
E, the evolution of the disclosure cascs was partly outlined and approved.
i} The holdings of the Third Circuit in United States ex. rel. Almeida v. -

Aoerrro
bl

Y Baldi, supra, and United States ex. rel. Thompson v. Dye,”" were

agreed to have stated the “correct constitutional rule” that “suppres-
(sion of evidence favorable to the accused was itself sufficient to

saeir,

3

obtains when the State, although not soliciting false evidence, allows

it to eo uncorrected when it appears™ “, the Court coneluded this

point of the opinion with:

t amount to a denial of due process” " Notiug that “the same result
5
:
5
;

i
1

dence favorable to an accused upon request violates due process
where the evidence is material either to guilt or to punishment,
irrespective ol the good faith or bad faith ol the prosecution.

v "The principles of Mooney v. Holohan is not pumshment of
society for misdeeds of a prosecutor but avoidance of an unfair

trial to an accused. Society wins not only when the guilty are

eonvicted but when criminal trials ave fair.”

% In a separate opinjon, Mr. Justice White prophetically stated his
reluctance, “I would employ more confining language and would not
cast in constitutional form a broad rule of criminal discovery.” **!
Whether Brady was in fact a dramatic extension of prior law is de-

. batable, but there ean be little debate that it quickly became the

i+ touchstone upon which a rash of immediately successive decisions

rested. Within two years eight cases from six cirenits relied upon its

248 373 11.S. 83 (1963).

248 226 Md. 422 (1961).

247 99] F.2d 763 (3d Cir.) rert. denied, sub nom Pennsylvania v. United States
ex rel. Thompson, 350 U.S. 875 (1955).

249 373 1.S. at 86, 87.

49 14, at 87.

289 [ bid.

250373 VLS ut 92,

We now hold that the suppression by the prosecution of evi- *
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learning and most of them extended ijts holding tv new fuctual situa-
tion.®  Artificial distinctions are being swept aside in favor of
simple rule of fairness which requires the prosecution to disclose to
the accused all information which is favorable to the defense.**® [t
seems very likely that this rule of fairness will be equally applicable
to federal and state proceedings. And consequently, the Palermo
dictum regarding the “exclusiveness” of the Jencks Act in securing
production only of statements meeting the requirements of the Act
Jnust be abandoned. Many statements may well be helpful to the
accused which do not fall within the Act. and these eannot, consistent -

with_constitutional requirements, be suppressed, ™

C. LOWER COURT EXTENSIONS OF BRADY

Immediately following Brady, the Third Circuit had occasion to
invoke its application in United States ex. rel. Butler . Maroney,**
when by habeas corpus the defendant challenged his death sentence
following conviction of first degree murder of the sheriff who was
transporting him to prison. The only eye witness, other than the de-
fendant, had made a statement to the prosecutor which was at variance
with his trial testimony but was not disclosed to the defense. Brady
alone was sufficient authority for the court to find a violation of due
process for the statement could well have corroborated the defen-
dant’s account of the struggle and served to impeach the state witness,

% United States ex rel. Butler v. Maroney, 319 F.2d 622 (3d Cir. 1963);
United States ex rel. Meers v. Wilkins, 326 F.2d 135 (2d Cir. 1944); United
States ex rel. Drew v. Myers, 327 F.2d 174 (3d Cir. 1964) ; Barbee v. Warden, 331
F.2d 842 (4th Cir. 1964) ; Ellis v. United States, 345 F.2d 961 (D.C. Cir. 1955) ;
Thomas v. United States, 343 ¥.2d 49 (9th Cir. 1945) ; United States v. Abraham,
347 F.2d 395 (7th Cir. 1965) ; United States ex rel. Bund v. LaValle, 344 F.24
313 (2d Cir. 1965).

2 Commentators are_beginning to recognize the relationshi
ments to the federal procedure under the Jenchs

e _far exceeds the marrow ambit of that act. exler, The Constitutional Drs-
closure Duty and the Jencks Act, 40 ST. Jonns Law REv. 206 (May 1966). While

Court has yet to coasider the incongruity, its most recent desisions clearl
int toward further advances which should ultiin: ief Justice

of these develop-

ATS] 8 optnion in Unite tates v. burr, supra, and a constitutional rule w icﬁ
re?uite- e;gall¥ Tree aiacoveg whether the Eruceeamg e civil or criminal.

ennis v. Unite tates, supra.

3¢ Such 'a recognition may eliminate the tendency of law enforcement officers
to modify their note taking to prevent production under the Jencks Act—i.e., taking

statements which are not substantially verbatim and not approved by the witness.
48 319 F.2d 622 (3d Cir. 1963).
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1964, the Second Circuit in United States ex. rel. Meers v. Wilkins.>™

Iwas confronted with a case in which no false evidence had been used;
the prosecution sirply failed to tell the defendant about the two eye
iwitnesses who positively stated defendant was not the robber, and
*used in their place two other eye witnesses who identified the accused

{;a8 the offender. Jn finding a violation of the fairness required by
§§ due process, the case extended Brady because here there was no re-
3

%ﬂegs from the defense. Again, the contrast with federal procedure

i+in which one has no right even to know the names of government wit-
{1.nesses except in a ca “tal case and then only three days before trial
i* i3 marked. One of the most thorough and persuasive analysis follow-
*“Ing Bradv fowed from the pen of Chief Judge Sobeloff in Barbee v.
Farden ™ in which the Fourth Circuit rejected four arguments of
. the prosecution: the non-disclosed ballistics and fingerprint re-
Torts were not probative because the prosecution did not introduce
. the subjects of the scientific analysis into_evidence. The gun was
i merely “marked for identification purposes” as looking like the gun
i which the gunman used to shoot the policeman, but was not intro-
duced into evidente. (The gun so identified was admittedly owned
by the accused.) ; (2) there was no request of any sort for disclosure;
. (3) the prosecutor did not even know of the reports, such knowledge
reposed _exclusively in_the police; and (4) in any event, the non-
~ disclosure_was not reiudicial. _In rejecting the “non-probative”
" argument, the court noted the obvious inference to be drawn from
the prosecutor's tactic_in displaying a gun before the jury while
identifying it as “like” the gun which shot the policeman when the

%thereby increasing the likelihood of a more lenient sentence. Early in

police reports showed conclusively that the gun had_nothing to do

with the crime. _The court quoted Griffin v. United States, supra, that
disclosure of all evidence reasonably considered admissible was re-
quired—*. . . the prosecution is not to decide for the court what is
admissible or for the defense what is useful.” 9% |p rejecting the con-
tention that the defense must request that which it does not know about,
the court said, “In gauging the nondisclosure in terms of due process,

16 326 F.2d 135 (2d Cir. 1964).

1718 U.S.C. 3432; see pages 139-40, supra. One may speculate as to the
view of the current Solicitor General who authored the Meers opinion.

88 331 F.2d 842 (4th Cir. 1964).

239 Id, at 845.

S T ST

X
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the focus must be on the essential fairness of the procedure and not on
the astuteness of either counsel.” 200 The absence of prosecutorial
knowledge was not more helpful to the State:

ailure of the police to reveal such material evidence in their

ossession Is equally harmful to a defendant whether the in.
formation is purposely, or negl; ently, withheld. And it makes

Finally, the prejudicial effect of the non-disclosure was sufficient to
meet the Supreme Court test of F ahy v. Connecticut®™ “The question
is whether there is a reasonable possibility that the evidence com-
plained of might have contributed to the conviction.” ** Aside from
the excellent consideration of these recurring paints, the opinion is
significant in that it extended Brady to (1) potentially evidentiary
materials, and (2) information in the hands of the police but not in

the hands of the prosecutor. Aside from cases of collateral im-
portance,”™ one other major case remains for consideration. In
Ellis v. United States,*® Brady provided the basis for a remand for
lower court determination of facts. It was conceded that the deceased
died a week after the accused was alleged to have struck him on the
head with a board, the accused alleged that the arresting officer had
told him that the deceased had been released from the hospital the
same night and was arrested for drunkenness the day of his death,
The absence of defense counsel’s effort in securing the hospital records
or exploring the information in the possession of the accused did not
detract from the prosecutorial duty of disclosure.

80 [d, at 846.

281 Ibid. See also, Curran v. Delaware, 259 F.2d 707 (3d Cir. 1958).

62 375 U.S. 85, at 86-87 (1963).

283 331 F.2d at 847.

8¢ United States ex. rel. Drew v. Myers, 327 F.2d 174 (3d Cir. 1964) holding
possible due process violation by the cumulative effect of withholding names of
eye witness until day of trial, court’s refusals of continuance before and at trial;
Thomas v. United States, 343 F.2d 49 (9th Cir. 1965). Government disclosed
pretrial name and statement of witness who was in prison, so no denial of due
process; United States v. Abraham, 347 F.2d 395 (7th Cir. 1965) ; United States
ex. rel. Bund v. LaValle, 344 F.2d 313 (2d Cir. 1965) Grand Jury minutes may be
subject to Jue process requirements of disclosure aside from Jencks Act production.

388 345 F.2d 961 (D.C. Cir. 1965).
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D. PROCEDURAL DEVICES FOR IMPLEMEMTIMG DISCLOSURE

Two basic methods are suggested to secure pretrial disclosure in
federal criminal cases: (1) a combined motion under the authority
of Rule 16, Rule 17(c) and the due process requirements of the
Constitution: cr (2) use of Rulc 16 preliminarily, and when discovery
is exhausted thereunder, the motion for u subpoena duces tecum
pursuant to the authority of Rule 17(c) and the various constitutional
provisions discussed carlier. At trial verbal demands will suffice,
the more particular the demand the better.

The subpoena duces tecum was approved in United States v. Burr,
supra, and later in the Bowman Dairy case. It lends itself to rule
evolution on a case-by.case basis. Hence, it should be a favorite
vehicle.

Lest there he any ambiguity, it is recognized that the discussion of
this chapter represents an interpretation of a trend, and suggesls
further r'hdm*e It is the authors’ view that a proper construction of
the Constitution would require free pretrial discovery in criminal
cases similar to that enjoyed in civil cases. J'wo basic justifications
Are usuallv aiven for the restrictive eriminal discovery: (1) the de-
fendant’s privilege against self-incrimination justifies secrecy on the
part of the state, and (2) if the accused knew the witnesses and evi-
dence apainst him, he would destroy the same. However, the Consti-
tution contains no hint that its framers intended that the price of the
privilege against self-incrimination would he the right to refuse dis-
closure of ev1df=nce on the part of the state. The proper construction
seems quite the contrary. Even if the argument were valid, it makes
no_sense to deny disclosure when the accused is willing to waive his

privilege in return for disclosure, The second arsument reverses the ,

) presumption of innocence and rests upon the assumption that the
accused is a criminal who will destroy evidence if he knows about it.
The fact is that the innocent are the persons who nced discovery most
and who are least likely to intimidate witnesses. The guilty far more

gommonly_know the evidence against them. JThe Jhe argument alsn

_assumes sub silento that the defense lawyer w1]1 cooperate in thr‘

suppression of evidence and intimidation of w1§nesses.

We would hope that Justice Fortas’ remarks in Dennis v. United
States, supra. will prove prophetic, and that we will soon find *.
(]inv]omre in criminal cases analogous to the civil practice,” 8 il

" saa 394 (1S, 855, 870-871 (1966).
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this occurs, the disquieting fact will remain that a few fundamentally
unfair trials will be corrected by the fortunate post-trial discovery
of suppressed evidence, but an undeterminable number of undis.
covered cuses will be uncorrected. For the twenty-one appellate
cases considered here which have heen decided since 1950, how
many other cases went undiscovered? Aside from the innocent wha
is wrongfully convicted, we must observe that the conviction of the
guilty through fundamentally unfair methods diminishes our ability
to rehabilitate the offender, erodes our morality, and corrupts a fun.
damental symbol of a free und democratic society-—a fair trial.

E. ITEMS DISCOVERABLE

The list below is chronological. Tt is limited 1o federal appellate
cases and does not include slate court cases or Jower federal courd
decisions.*’ :

1. Letter —{rom General Wilkerson to President Jeflerson, was
thought to contain allegations of treason; Wilkerson expected to he
star prosecution witness in Burr treason trial; subpoena duces tecum
permitted before indictment; letter sought for purposes of impeach
ment. United States v. Burr, 25 F.2d Cases 30, Fed. Cas. 30 (No.
14,692 d) (C.C.D. Va. 1807). (Marshall, C.I.).

2. Pen-knife.—that deceased was found to have open in his pocke!
when examined at morgue. Griffin v. United States, 183 F.2d 99C
(D.C. Cir. 1950) (Edgerton, J., on remand from 336 U.S. 704).

3,_Bullets —police found .45 caliber bullet lodged in ceiling o:
store, bloody .38 caliber bullet outside near the slain officer; accusec
had only fired one shot (.45 caliber) and police had fired severa’
times (.38 caliber) ; nou-disclosed bullets supported defense theory
that policeman accidentally shot by another policeman and that jury
should give sentence of life, not death. United States ex. rel. Adlmeidy
’ di, 195 F.2d 815 (3d Cir. 1962), cert. denied, 345 U.S, 90

4. Documents and Other Materials.—although constitutional con
siderations were not stated to be a hasis for the holding, the Supreme
Court held that . . . any document or other materials admissible as
evidence, obtained by the Government by solicitation or voluntarily

07 For state cases, see Right of Accused in State Court to Inspection or Dis
closure of Evidence in Possession of Prosecution, 7 ALR. 3rd 8 (1966} ; Right o
Defendant in Criminal Case to Inspection of Statement of Prosecution’s Witnes:
for Purposes of Cross-examinwion or Impeachment, 7 ATR. 3rd 181 (1966)




PRETRIAL MOTIONS Ll

All documents, books, papers and objects (except memoranda
prepared by Government counsel, and documents or papers
i solicited by or volunteered to Government counsel which con-
sist of narrative statements of persons or memoranda of inter-
views), obtained by Government counsel, in any manner than by
seizure or process, (a) in the course of the investigation by the
¥ Grand Jury No. 8949 which resulted in the return of the in-
: dictment herein, and (b) in the course of the Government’s
preparation for the trial of this case, if such hooks, papers, docu-
ments and objects, (a) have been presented to the Grand Jury;
or (b) are to be offered as evidence on the trial of the defen-
dants, or any of them, under said indictment; . . . or (c) are
celevant to the allegations or charges contained in said_indict-
ment, whether ot not they might constitute evidence with respect
to the guilt or innocence ol any of the defendants. 341 U.S.

at217.

 United States, 341 US. 214, 220 (1951). It is significant that the
; Court apparently approved the following language (which counsel
¥ may choose to use as a model) of the Bowman subpoena:

b

t for third parties is subject to the subpoena . . .”” Bowman Dairy Co. v.

5. Statement.—of police officer that accused appeared drunk at
time of arrest. Another arresting officer testified that accused ap-
peared normal in every respect. At close, prosecutor offered to call
the other arresting officers who were in court, but stated their testi-
mony would be corroborative. Murder conviction reversed. United
States ex. rel. Thompson v. Dye, 221 F.2d 763 (3d Cir.), cert. denied,
sub nom. Pennsylvania v. United States ex. rel. Thompson, 350 U.S.

75 (1955).

6. Informer's Name and Address.~who played an integral part
in the narcotics transaction and could possibly furnish evidence of
entrapment or other defense on merits. Information secured by bill
of particulars because of “fundamental requirements of fairness.”
Roviaro v. United States, 353 U.S. 53 at 60-61 (1957).

7. Pretrial Statements Relating to Trial Testimony. —Government
was required to produce for defense inspection and use all pretrial
statement made over a period of years by two government witnesses
to the F.B.L. so long as statements touched upon the events of the
trial testimony of the witnesses.  fenchs v. United States, 353 U.S.
657 (1957) (Brennan, J.) Although decision historically read as

oS e L~ 5l L LT 3 S
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" over lower federal coutts, it was rendered before the
istinction between requirements of fairness in federal and state pro-
geedings was virtually eliminated with Mapp v. Ohio, 367 U.S, 643
(1961). Later the author of the Jencks opinion was to write that
it would be idle not to recognize that constitutional considerations
lay near the surface in that decision. In view of later cases, Jencks
should probably be recognized as a due process case now.

8. Statement.—of key government witness to prosecutor who kept
it in a separate file; admitted illicit relationship with deceased who
was killed at 2 a.m. in the morning by defendant/husband when found
in the company of the witness. Alcorta v. Texas, 355 U.S. 28 (1957).

9. Fact That Pretrial Statements Destroyed.—police destroyed al]
hut one of the statements given retrial by the accused and theu

perjured themselves at trial saying there was only one statement given,

Rape conviction reversed later when police explained testimony on

rounds that destroyed statements were no different from one pro-

ced. _Curran v. Delaware, 259 F.2d 707 (3d Cir. 1958), cer:.
denied, 358 U.S. 948 (1959). Biggs, J.:

“. . . we state that the tria} of a capital case, or indeed any other

trial, no longer can be a considered properly a game of wits and
skill. Tt is clear that men on trial for their lives are entitled to
all pertinent facts relating to their defense and that no witness
is entitled to constitute himself the judge of what the court shall
hear.” Id. at 711.

10. Prosecutor’s promise.—that if key identification witness testi-
fied, he would attempt to get his sentence reduced. Napue v. Illinois,
360 U.S. 264 (1959)..

1l. Two Eye Witnesses.- -whosc existonce was unknown to the
defense and who would have exonerated him. JZilde 1. Wyoming,
362 U.S. 607 (1960).

12. Writen Statement.—by state witness to prosecutor which con-
tained inconsistencies with his trial testimony. Powell v. Wiman,
287 F.2d 275 (5th Cir. 1961).

13. Letter—from lawyer in foreign state informing prosecutor
that his key witness had been confined in mental institutions in three
states. Powell y. Wiman, supra. (Documents discovered over ob-
jection by subpoena duces teeum in later federal habeas COrpus pro-
ceeding.) -
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14. Psychiatric and Psychological Reports.—of psychiatrist and
psychologist who examined accused for state and found him incompe-
tent. Defense of insanity not raised because defense mental examina-
tion indicated otherwise. No request for disclosure or misrepresenta-
tion. Ashley v. Texas, 319 F.2d 80 (5th Cir.) cert. denied, 375 U.S.
931 (1963).

15. Written but Unsigned Statement.—of accomplice in which he
admitted the act of killing: statement would have been relevant to
punishment. Brady v. Maryland, 373 U.S. 83 (1963). Douglas, J.
“...suppression . . . of evidence favorable to an accused . . .” violates
due process.

16. Written Statement.—of eye witness in possession of prosecutor
at variance with his trial testimony that no struggle had taken place
before the sheriff was shot. Statement corroborated struggle and
defense version used in plea for leniency. United States ex. rel.
Butler n. Maroney, 319 F.2d 622 (3d Cir. 1963).

17. Existence and Statements of Two Eye W itnesses.—who denied
that the accused was the offender; prosecutor used two other witnesses
who identified accused as offender. United States ex. rel. Meers v.
W ilkins, 326 F.2d 135 (2d Cir. 1964). Marshall, J.:

“Finally, the state argues that there was no suppression since
Meers’ counsel might have learned of the Colosantis in advance
of the trial, just as he in fact learned of them shortly thereafter.
We agree that the availability of witnesses to the defense through
its own investigations is a relevant consideration, but we do not
think it is ordinarily determinative.” Id. at 140.

In Virgin Islands r. Lovell, 410 F.2d %07 (3rd Cir. 1969), a case
where the majority held that detectives’ veports reflecting contradie-
tory pre-trial statements of a non-testifying witness were not _produc-
ible under the Jencks Act, the dissent argued that such reports should
have been produced as evidence favorable to the accnsed under the
Brady principle.

18. _Ballistics and_Fingerprint Reports.—unknown to prosecutor,

¢ but_in possession of police, which demonstrated inter alia that the

gun belonging to the defendant and identified at trial as looking like

the gun used to shoot policeman was not in fact the crime weapon.
Barbee . Warden. 331 F.2d 842 (4th Cir. 1964) (Soheloff, C.J.).

19. Existence and Name of Eye W itness.—withheld until trial testi-

e
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mony and then continuance to secure his presence denied. Coupled
with other circumstances tp find cumulative indication of violation
of due process. Remanded to Pennsylvania courts to afford them
opportunity to rectify situation. United States ex. rel. Drew v.
Myers, 327 I'.2d 174 (3d Cir. 1964).

20. Statement.-—of prisoner that he had stolen the guns introduced
into evjdence at the trial of the accused to show his linkage with the
interstate transportation of stolen checks. Disclosure recognized as
required by “The well-recognized rule . . . that a conviction cannot
stand where a prosecutor has, cither wilfully or negligently, with-
held material evidence favorable io the defendant.” No reversal be-
cause prosecutor had made pretrial disclosure and evidence regard-
ing guns was siricken by trial judge. Thomas v. United States, 313
F.2d 49, at 53 (9th Cir. 1965).

21. Hospital Records and Police Statement.—deceased struck by
accused with board one week prior to death. Defendant testified
at trial that police officer had told him that deceased had been released
from hospital same night after defendant hit him and was picked up
a week later for drunkenness. Remauded for hearing in per curiam
in reliance on Brady; little discussion of defense diligence or facts,
if any, regarding prosecutorial suppression. Ellis v. United States,
345 F.2d 961 (D.C. Cir. 1965).

22. Grand Jury Minutes.-—testimony before grand jury incon-

atory to defendant. United States ex. rel. Bund uv.

% sistent with trial testimony may require disclosure even if both ver-

LaValle, 344 F.2d 313 (2d Cir. 1965).




