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As you recall," the above’ appeal has been ‘ending for
approximately one year and is currently aassign:d to John
Gallinger, Disposition of this appeal wag di: rugssed 1in
‘8 meeting inlyour office on July 25 attended 1t » Mr, Gallinger,
Miss Paff, and myself. We concluded that the 'cast up-
deairable alternative 00w open to the Departme [ ig to
advise Hoch that the denial is "mod1fied™ and ‘hat_ the
records will be reviewad with a view to a Poss idle dig-
tretionary grant of acceds Lo some of them, -

' On July 23, John and I met with the recen.ly desig-
pated FBI liaison representatives for fresdom | ¢ information
matters, Dwight Dalhey and John Mintz., Ve discuassed with
them our reasong for not récommending an‘outriaht affirmance
of the Deputy's denial, as well as our reasons for reluc—
tantly abandoning the apprxoach of asking Hoch for a sub-
Stantial financial deposit. The FBI representacives indi-
cated that the FBI would make the review of the records
which we had in mind, provided the Department v »uld dizeck
them to do so and would furnlsh them with guide Lines for -
use in making the review. Thereafter, John Gallinger )
pPrepared draftas of the 3 Papers necessary to ¢ ry out the
foregoing Alsposition of this appeal (a memo te che Attorney
General, a:letter to Hoch, and a memo to the ¥i'), and gave
them to me before he left on his vacation.on Au ust &,

On August 7, after making editorial revisirns in John'sg
drafts, I delivered them to Duight Dalbey's off ce. Duight
was on vacation, but I left them with John Mine: | asking
him to read them and then call me to discuss an. problems
or changas, - : ‘ o
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- khe issue to Ralph Exickson. (Scl and I both assume that , .

Co . X

Ca August 14, John Mintz informsd me that our draflts
had been reviewsd in the FUI's Executive Office and that
kir., Gray had expressed disapproval of our proiosed dis-
position, both as to the idea of giving Hoch . ccesa to any
of the requestad records and as to ucdertakin the contom-
piated review. Mintz added that he, Mintz, h:d not turnad
the drafts over to the Executive Office until that Offica
had asked him for them, but it was his impres: ion that tha
Lxecutive Office knew that the Hoch appeal wa being token
uo between OLC and Dalbey's office because of Information
from sozeone in the Department. (So far as I ADO0W, NO one
in the Department knew that we were processin: this Hech
appeal except 4 lauyers in OLC, 2 lauyera in tae Civil S
Divislon, possibly someone in the Deputy's Ofiice, and R
Sol Liudenbaum, although we have madea no part:cular secret °
of the fact that this matter is in process.) .

~

‘I was somewhat surprised at this reactio: , simce T
had received the impresslon~on July 28 that t : Bureau
would not seriously opposa our proposed dispo: ition of this
appeal. In view of my discussions with Sol L:adenbaum on .
Fhe related Welsberj spectrographic analyses caae (see | | .
Addendun hereto), L promptly told Sol about t! : message
from Mintz. We were both somewhat puzzled at Gray's re-
ported position, since Gray has some sophistication about
the judicial treatment of freedom of informat: on disputes,
and w2 wondered whether the FBI's reaction may have been *
influenced by the extremely unpleasant impression projected
by Vleisberg '

Neverthzless, Sol and I agreed that unless we are prepared
to switch and zecommend a simple affirmance hi:ce, which in
ny iudzmeat would unduly jeopardiza the Deparisent's . .
interests, the matter would have to ba preseni:d to Roger
Cramton, whe in tura may have to decide whethe z to present

Kleindienst will delegate the dispositiop of tais Hoch "7 7
appeal to Ericksen.) .+ . .. . o :

‘ Rogexr Cramton and I ara not expected bac! in the Offica
tntil Sepiember 5. Sol Llndenbaum suggested |hat you may
wish to talk to him (Sol) after examining the attached
drafts. Tihese drafts are the same ones which uere prepared
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by Galllnger, revicad by me, left with Jobn ! iu'z of

Daltey's office on August 7, and returned by iilntz to me
on Aujzust 14, However, the drafts boar chan; 5 sarked in
red, vhich were added by me late on August 1/, :fter

Sol had glanced over the draftg in the light of Hintz"g
message about Gray's negatlye reactlon, Au yuu .ag gee

from these red changes, the wmemorandum from (roion to

Erickson would report to Erickson that Gray o> pnot Support

our recomeended disposition of this appeal.

- L am sorry to burden_you and Roger Cram (. 'ith thig -
complex, difficult and overdue matter, Afte: - discussed
1t in your office on July 25 and in Duight D. 1L .'s offica
on July 28, I thought it was well on its way (o :ettlement,
I believe that we should probably consider 0o rther - ouzoas

effort to resolve thig matter without putting. lu. 'ph Erickson
in the position of having to decide betweenyai# s ecommandg-
tions of OLC and the FBI. That would be to haw’ another

meeting with the FBI after Dwight Dalbey ré&ty
vacation, perhaps with Pat CGray participat
‘there is not some aspect of .this which will

 from
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By to see 1f ia
pq;mit us to

agree, at least tacitly, on the dispoaition.j*‘tor example,

the proposed letter ‘to Hoch might be modifie

by adding

2R express statement that the contemplated revie, may not -

necessarily result.in any records which the Depactment

is

willing to grant-access to. - However, in view 0f the long:
overdue nature of this matter, I think it shapld be disposed

of early in September.

Attached hereto are: (1) the Gallinger/Saly ichin

e

drafts; (2) the incoming papers.on the appeal, bugloning

with Gerald Fines' memorandum of August 19, 15714 and (3)

4 packet of. files relating to Welsberg's pending lawsuit -
for the Spectrographic analyses which is discusse i in the.: s~
Addendum..  This latter packet consists of the Civil Divisgion's

files, the files of the Deputy's office, and othcr papers

and references seme of which pertain to that casc, .
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ADDENOUM

While walting for the Dalbey/Hintz response ko our
drafta for disposlng of the loch appeal, I looked into
another aapect of this appeal not previously discussed
wlth anyohez: Whether our recommendsd disposition of it
would vndercut our position in any pending litigation,
Evan though different Kennsdy assassination records and
diffcrent requesters are involved, I find that the recom- .
mended disposition of the Hoch appeal may somewhat undercut
our posltion in Welsberg v. Departmeat of Justice, which = . '
bas been argued and is now pending in the Court of Appeals - -
for this Circuit, assuming the disposition here were to . . ° -
comeé to the attentlon of Weisberg and the court. The records
in dispute in the Welsberg case are thosa of the spectro- -
graphic analyses of the Kennedy bullets. ' ’

I think those records may constitute an even weaker
case than the ones in the pending Hoch appeal, and there ia
@ substantial question in my mind whether the Department
should not moot out the Welsberg case before it is decided,
for much the same reasons that we should try to avoid a ’
confrontation over the Hoch appeal, I have discussed thig
possibility with Alan Rosenthal, who argued the case, and
with Walt Fleischer, who was on the briefs. Both think it
1s a matter of policy, and I gather they would not object
‘Lo mooting it out, which Walt seems to think may be a good
idea. Sol Lindenbaum, with whom I also discussed this
matter because of the time factor and the procedural
questions involved, thiniks I should explore it further, -
but I have not tauken 1t up with the FBI, even to the ex-
tent of asking to see the spectrographle analyses in issue,
I have, however, obtained and examined all the files bearing
on the case that I can locate (those from the Deputy's
office, those from the Civil Division, and those in the
Central Flles that were attached to the Attornsy Ceneral's
Junz 4, 1970 denial; ses “packet" attachzd hereto). The
VWelsbery appeal on these spectrographic records was handled
by Steva Lockman, and Hoover's May 28, 1970 memo on the
reasons for denial Is very weak legally. After ceadinz
tnese papzirs I still feel that we xrun a considevable risk
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in being in this Court of Appeals in a dispute over these
spectrographlc analyses recoxds, and should probably moot
out the case in order to protect the FBL's flles frem a
bad precedent, Alan Rosenthal thinks the case may be
dzcided soon. :

1t also appears that tho statewcsntin the Attornzy
General's June 4, 1970 letter to Weisbarg that the avail-~
abllity of the spectrographic analyses "is being litigated
in tha federal courts" (see Joint Appendix in "Packet™ at
pp. 23-24) was probably erroneous. (The records of this
entire Weisberpg request and appeal matter are very confusing.
For example, the Attorney General's denlal of Welsberg's
requast for the spectrographic analyses was on Jun2 4, 1970,
but the Deputy's denial of Weisberg's requeat for the same
records is dated later, Juns 12, 1970. The apparenkt ex—
planation is that the Attornsy General acted on a Weisberg
letter renswing this request while an initlal disposition
of the request was still pending before the Deputy.)
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