Dear «r. Shea, 5/15/81

I read your Becluration in C.1. 81-002% and that &f F. Henry Habicht II when I was
in the hgﬁﬂ.tal, rgovering frow the mdst recent emergency arterial surgery. It was a
depressing experience. While I had felt, with the assurunces that had been provided, that
even of it had required 1981 litigation to obtain any compliance with my 1977 reqgest, it
would be complied with, reading these declaration$ and related papers does not Justify
that optimism. They are evasive, and records that clearly must exist remain withheld and
not in any way accounted fore

In Paragraph 2 ypu state that your aeclaration concerns only exemptions other than ‘
(b)(1) and that "classified information . . o will be addressed by the Declaration of
Mr. Hobichte" This is procisely what he states in his Paragraph 2,that VNS

NS "y affidavit concerns only information classified and withheld
fromlﬂiaclosum pursuant to 5 U.S.C. 552(b)(4)."

Betveen the two of you you succesd: in representing that Mr, Habicht addresses gll
information withheld under (b)(1). This is not true, and if you read his Declaration
closely and wiuse to get lost in his chest-thumping, he is careful ’B restrict this with
different language. He really says that he addresses only what b designated as
Document 33, .

In order to further the deceptjongnd misrepresentation = and if not mtanded where
ig th Jjuatification for the wlthlrmlding, of other clasuified information in this case in
his declaration — he forgets about his limitation to Bocument %3 nd runs off at considerable
lenith with more fgeneral represe;itations, like, "Prior to the preparation of thisdffidavit,
I presonally examined the classified inrormation falling within the scope of plaintiff's
FOIA request. « »" If he did not inten‘ to give the false impression that he had edamined
&Ll withheld classified information he would have said no more than that he had read
Docum.nt 33.

'He thereafter continues to ppout the standard boilerplate, quoting at g:nei" length
from such things as the executive order wikthout show:.ng what he cannot show, the pertinence
of all the guotations and imputed dire conaeusa: of not withholding.

He boasts_ about his judgemen s status as an original Top Secret classification
authority and claims to have determined that disclosure of what is withheld "reasonably
could be mxpected to cause at least identifiable damage to the national security," but
@R his own description of his qua]ificat:!.ons]nd time on the job makes it clear without
bossibility of doubt that if he had undertaken to do nothing other thASi#hat the Department
alone has disclosed in this case he mas not on the job long enough to read those records.

Stwipped of tHoM verbiage and false pretenses this newborn Tep Secret Classification
Authority may actuully be claiming perpetual national security status for what was all
over the front pages oi' the New York Times and the Washington Post and disclosed, with



the Department's asﬁ}:nt‘, by Congressional co:mniiees.

The characterizations of verbiage and false pretense are not rhetorical, as exami-
nation of the Habicht Declaration at this point establishes. Where he refers to indef§-~
nate hazard to the nation's security unless the inforuation is not withheld until soume
unspecified timd far into the futuro, h: has loss than n sentomce of text, But he has
almost two full pages of single-spaced footnm'. In his footnoteghe does not pretend
to quo% provisions he claims ate or may bgapplicable. He quotes of that part of
CFR Part 17 on the duration of classificatione #e is careful not to make a specific
claim to the applicability of any portion of th: CFR or, on the next bage, where he
quotes of EO 12065 on "pohibitions, to the applicability of any of the seven
sections‘ quote§ in full, -

On these two pages, in fath Habicht has only seven lines of tuxte The remainder .l —
consists of the boilerplated footmotes, all ’ﬂngle spaced.

Based, allegedﬁ? on his #capacityss a declassification authority," Habictyélaims
that what he withholds continues "to meet prescrib@d classification requirement ", He
adds that the public interest "does not outweight the damage to national security that
might reasonably be expected from disclosure." But he still fails to claim that any
part of what he rubberstamps the withholding of has not been disclosed. And other
portions of what remains disclosed in this instant ause are disclosed,

There is nothing in Habicht's -Declam@on to establish his competence to make such
Jjudgementsa He is a designated authorityes But he a.‘so is new on the job and there
sinply is no way in which e coul havfubtained the information required for any such
affirmationgy wvtwvww Th rme IVJMJ basedess

Within my not inconsiderable experience, however, such sweeping and Jangines
claims are a major cause of unnecessarily prolonged FOIA Jitj.gation& particularly where
what can be embarrassing to officialdom is concernede

There appears to be nothing ahou‘l: which Habicht is not willing to prate under oath
and wo'th the knowledge that the prosecutor will not prosecute himself. 4n example is
his Paragraph 10, where this newbor®y aiwthority pretends to lecture the Court end me:

"Exposure of an intelligence source's identity can résult in the termination of the
source, discontinuance of the source's services, posure of ongoing intelligence gathering
activities" and many other unimaginable hnrro:s and dengers to the security of the nation,
Lo say nothing of boons to suypposedly enemy intelligence services. All this in 1981,
when Yr, King was assassinated in 1968, and the withheld inforuation is even earlier?
411 of this with the pretense that 2ll sources are live and continuing sources, whereas
«11 cannot be and some of the sources used in this muttgr were electronic and not in
any way included within Habicht's pretenses of only human sources. (Those, of course,
were terminated morc than a decade agh, and NOT from "exposure of(the) intelligence
source's identity."



Consistent with llabich®'s pretense of having e.omindd all information withheld as
clasuified he pretends to have sought to make makimum possible disclosure, a cute way
of eeferring to B withholding: "I have sought to apply classification to the material
strictly in keeping with the spitit of the FOIA, so as to release as much information
@G5 possible, while at the same time prevent damage to the Mational security..."(Page 9)

Uabicht pretends what is nbw without doubt clear}y established as untrue, that the
FOI's operations against Dr. King were a "foreign intclligence investigation," (Page 10)

(Habicht do:s not attachg the record to his Meclaration, ;[t is not inclided with
your letter of February 3, 1981 to Mr. Lesar, which actually ends with the preceeding
numbers 1t is beyond my present capability to make any firther eearch for whatever
Habicht may have disclosed, If indeed he disclosed anything not previously disclosed.)

In your Declaration theJ.:-e is inaccuracy and incoupleteness. While it pretends to
provide the his'ory of this litigation, it fails to do so i matgial VaYSe

This is onc of several reyuests made necessary by the Department's stonewalling,

If it does not end at some point in the not distant future, 5till}¥ more litigation will
be required to obtain the withheld Anloruation that was requested,

Mr. Ford's letter of 4/1/61 ‘yo Exhibit C, cphtributes to the nisrepresentations
and is partincnt. ;ft; states % Office of Yrofessional i?;esponsibiliﬁ OFR)
recprds "were not initially processed for release, in the belief they did not fall
within the scope of any pending request by “r, Welsberg and on the assumption they would
be of no interest to him," This msswuption ignores the specific items of my requesta
litigated in C.A. 75-1996 that pertain' to all re-investigations, of which that by the
OPR was but"ona of several.

Other Items of my C.A. 75-1Y96 requests pertain to records still not provided and
of the offices of the Aftorney General and his Deputy. It is because those records were
and emain withehld that I had to file the roquests involved in this instant cause, in
which the records still have not been provided.

Your explanation about the nature of the records kept and not kept in th{}e two
offices (qugraph 4, pages 2 and 3) omits any reference to the supposed cearches already
mgde in the regular filesy not those kept in those oftices. Because my prior requests

_inclimde what is filed elsewhere, the thrust of this peragraph can be to mislead because
.Mio not refer to the prior requests and litigation an! failure to provide the information.
—— made and attested to. The reason is apparent: 'th:ii.nfomation sought
is embarrassing to the Department. I will address this belowe

What your declar.tion does not state and should be ap,arent is that the pertinent
records that are not provided, it they are not in the files of the two offices, should be
in the regular files — which have not yet been searched in response to any request.

On page 3 you refer to the sup@ed natuge and eitent of thg‘f)i’ﬂ investigation and to
Legar v. ngrhl_lqu of Justice. (Mr. Eesar filed that suit in his name because of my



health. The first arterial SIS blocksge had just been dingnosed.) This pre-OFR
investigation was by the Civil Right8 Division (CRD), Unlﬂhl your description, one of
Limitation to the FUI's "investigation of the assassination of Dr, King," the re-
invostig%tions included the FBI's campaign to ruin Dr. King. (This alsc appears to be the
vubjuet mattor of tho records involved in tho Habicht Bocluration.)

One of the real problems with this and this formulatkon is the little-kmown fact
that the FUI never investigated the assassination. When thefe was complaint about the
inadequacies of the investigation, the FBI defended itself by the statement that it had
not investigated the crime and that it had werely conducte fugitive investigation in
search of James Parl Ray. The re-investigations did not’iﬂ this, although the
record is included amoni; those supposedly examined:;%;e FJIHQ MURKIN file.This, of
course, characterizes :‘subsequent inquinesé(vﬁwﬁ% bty afs Mf /?

You state that in the legar case the conrgt upheld the elaims to (L)(1) and (7)(C).

This ignores much too much.

Som: ol what is withheld is included in my ap eals, whichbu arlier and which to
this day ygu have ignored. Those,apueals arc not within thm_ngg;knse nd ere within my
litigution’?lwmt bofore the Legyr courts.

Some of what was withheld was public domain, despite the (b)(1) and (7)(C) claims, M
#s those made to withhold the name of Stanley “evison. He has since died) there nover
was any basis flor the withhol s» there was disclosare in geveral Congressiona} investi-
gationstand there even was the extensively publicized NBC-TV so-called "docudramg" on
§r. Ring in which ievision is the virtual hero. There als ] ??en considerable disclosure
by the Department, inclu.dingqsome ot the surveillancea.L not Jimited to
electronic surveillances.) |

Even if the 1977 conclusions of the Lesar court are Justified, as it can be argued
they were not; even if those judgements had not been influenced by false Swemring by the
Department, as I em quite prepared to prove they were, with proofs oi' the falsé swearing;
there remains the fact that what was true four years earlier is not true now and what was
disclosed in those four years is totally ignored in your Veclaration. Need I remind you
of the House Select Comuittee on Assagsinations, for example? It flollowed and its Repor'l:

" and other publication followed the “esar request.

There 1s evasiveness in yoE:E atlachuents, for example Exhibit H, the Declaration
of Fredergkk D, Hess fof the Criminal Did*iﬁﬂn. fe nttests that three withheld records
are within (b)$5), as deliberative records. thggﬂdoes not state is that other records
of that precise description, recoumendations pertaining to the re-investigations, have
been disclosed; and that as a matter of administrative descrétion they cannot be released.

There is considerable public interest, much more since the end of the House investi-
gation, in the nature of the investigation :.nd how the agencies of government functioned,



alq

The réquest is not fairly described in your Paragraph 4, cited above. You referdto
records physiceally in the offices ol E&u 4G and DAG, but this linitation does not appear
in my request§ your Exhihita&f and 5, words used are " originated by" aMd were "ever
in the possession of" the offices, as well as those stored there. Clearly the requests
include such recordsg, whorever they may now be, au lon; ad they can be iduntified and
searched for, which have not been done yet. [ dowet Limit b Mé Lt ﬂ‘ﬂo@ﬂlﬂd

There are other at least questionable statements in your Beclaration. Some is typical
F¥I bdilerplate and just isr#t true. For example, on page 10, thit always "A person who
furni hes information to an investigatory agency does so with the implied or express
promise that at least his identity will be held in confidence." Where there is an @xpress
promise the FUI's rucords always rocord at, as they also do if sich a reguest is made.
However, with regard to the implicd promise, thi: iy not ture. If it vere there would
Never be witnesues. Often it is understood that the sourceg is to be a witness. With
regurd to the similir £ase, which' preceeds FOIA, J. Edgar Hoover held to the contrary
and ordered that these names not be withheld in the Warren Commission records. In that
same case, @ccording to a Uriminal Division record I saw for the first time two days ago,
when the Department asked then Dullus Folice Chief Jesse Curry about tha‘ldiscloaure of
the vast nusber of records he had provided, his reply was that full disclosure would not
in any way intcrfeére with the operation of his department.

There id a separute and legitimute question of confidentialtty, but it is not
addressed by sweeping, conclusory and factually inaccurate statemntsp like yours that
I quote above. 411 sources are not con'idential and all buman sources do not expect M M’uﬁb
confidentiality.

Lower in the same "aragraph you state what I correct above, what is not tmme, that
"The Bureau files were created for the purpose of in¥istigating the murder of Dr. King,
@learly a law wnforcement function." The FBI never conducted any other than a fagitive
investigation, as it states in its own internal records,

L;Lke@.sa, all the OFR's records were not compiled for law enforcement purposes,

You quote only two of the AG's hharges.
On page 14 gnd elsevhere you refer to what was withheld as ourside scope and here

" is described as pertining solely to the assassinatjién of President Kennedy. These are

records pertaining to the House committee, which was churged with looking into both
assassination. In that sense it may be that no such distinction can bo unde when one is
examining tyto the comdittee's or the Vepartment's furctioning. liovever, what is clear
is that all such inforuation is within other of my reuuests that are withhout compliance,
If you faced amr.d_eadlyleg :i_.n_pr_?‘gawrni:x'lg your Qeclarution and providing records, that

deadline has passed and good faith calls for the production oi' those records that are
locateded are known to be within my requests that you have been ignoring for years,



You have not provided these rccords and you have not ini‘or@ad ne that with ‘t@lr

havin;: been locatedy which means no search is now required, they will now be discloued,
4nd might it not have been informative to the éourt if you had not withheld the

fact that these withheld records are within other of my requests that lack compliance?

There is information of significance and consbdorable higstorical importance that
was in the possession of the AG and DAG, whether or not now filed in those offices. 1t
is of a nature that indicates it should still exist. Jt is historical-case information and
is not subject to automatic destruction.

While it is alleged that the FBI's invelvement in thé King agsassination was at the
ord€r of the Attorney Yeneral, it has not been able to produce any such directive, It is
not able to claim any abthorization, from any lesser source, until some time after it
had involved itself, which in plain English meana‘ siezed the case and used the lcoals
as its front. Any authorization gertainly should exist, and if there was no such authori-
zation , is it posuiblc that the many subsequent investigationswergotherfhan whitewa .
if those eminent lawyers did not seck and come up with such authorization} m-/ufnfﬂ let § &

4G Clark made a public statement the day after the assassination in which he
represented there was no conspiracy, that Ray, theu not ide;ntified with his correct name,
wast a lone assassin. Mr. Clark then was accompanied by Mr. Hover's expert press mani-
pulator, Cartha Deloach. There is no source available to the AG for any such information
other than the FBD, There also was considerable anid negative reaction to this unjustified
public statement by the AGe It appears unlikely that thereis is nowhere any pertinent records
Particularly when the F5I itself filed a conspirucy charge against Ray. as Galt, within
a fey dw% / did not drop that charge for years after “a;r's guiliy plea andmntencing.)

With regard to that guilty plea, the Department and others leaked their heuds off,
In 1971 I published some of what they disclosed. In 1973 I learned more, as Ray's investi-~
gator and during the evidentiary hearing in Hay v. Roge in ZNEE federsl district court
in Heuphise The Department, including the AG and DAG, were involved, with the fing family
andﬂaasociates. in the guilty plea negotiations, if what dctually came to pass mn be
called the end product of negotiation. There was considerable adverse comment on such &
case being settled without any trial at all, without any of the claimed evidence being
tested under cross examination and in public, the traditional, American way. I.r}&atum
for pleading guilty Ray was awarded the maximum possible mntence, as the judge himgelf
later stated iw public, when he cluimed to have made a good deal becaus. Hay could have
been acquited after trial. ( It then also was improper for the judge to be involved in
guilty plea negotiations, according to the standards of the ba:g drafted by the man who
is now cn@_f Justice of ‘the Unitéd"States.) My requests litigated in C.A. T5-1997 are
specific in seeking all informatifn pertaining to the guilty pleae. also seekp records
pertaining to tliose involved in foisting off this "deal" which guarant@ed “‘ay the lo@est

- e —————



wd'iihf{,then pogsibles.

What makes this even more dubious is that when cop.ing o plea was first presented
to lay, by the counsel hc had before he got “Jercy Foreman (or vice versgf,'“wigor a
20-year sentence. Ray rejected it outright and did ndt authorize the Arthur Haneses to
make any deal or ncgotiate any. The Haneses testified in the evidentiary hearing that
if Hay had asked their advice, they would have advised him to reject the deal and stand
trial, Percy Foreman "negotiated" the 9Y-year deal with the jhdges.

But as testimony and public s:catemunts nake clear, all was in asusociation with the
JJepa::'tlmznt and its top oft'icials.

They, meanwhile, had virtually no case to ‘*ake to court against Yay and if their
extradition alone had been subjected to close scrutiny, the prospects for embarraasmant
were considerable.

There was no witness who could or did place Eay at or near the scene of the crime, M
even in Hemphis or the State of Tennessae’ for the two hours before the crime. The only
witness who ever placed him within the cify or state was, at the {ime of the extradition,
in a mental hospital. To get Ray extradicted the Yepartment go\\p(mmles ui tman
Stephens, an alcoholic with a long crbminal record, to pretend to having identified “ay
as a man he claimed to have seen two hours before the crime. Howyer, what the Department
withheld is the fact that long before thgextradition proceeding, two weeks after the
crime, when Stephens was shows a photogrjph of Ray he gtiited unequivocally that Ray was
not the he'd seens

(One of those countless appeals on which you have not acted pertains to this and the
FBI's continued withholding of the original records of its interviews of Stephens.)

The FUI was never able to tioff thé alleged death rifle with the remnand of bullet
renoved irom Jr. King's bodyj it claims it did not test fire the rifle (although HSCA claims
to have gotten the test~fired specimens)j and no Deplrtment lawyer ever had or posed any
questions, not even when so charged by the AG? 1,{ is not only the FBI that can be embarrassed
by the information I sought and still seek. The guilty plea and subsequent so-called
investipations are among the areas of potential embarrassment that are also inctuded within
my earlier requesta dnd litigation, in C.A. 75-1996. IN irno search was mudeand now you
claim no more ﬂmn that the withheld information is not filed in the offices mentioned in
my compliant, which is not limited to what is presentely in those offices.

For half a decade the Department has been boasting in public that it was going to
make all publicls it took the so-called hangout road, all the while doing all it dared
try to withhold what is pertinent and what I soughte It has not yet searched in fesponse
to my 1975 and earlier requestsj it insisted on louding all the junk uflta MURKIN file
on me under the false pretense that this would constitute compliunnce, to which I then and

Yince objected strongly; and when I have not done so it has regularly claimed in Cels T5=



1996 that 1 have expanded ny requests, megnmhile, us in tlds instunt cause, not couplying
with other und pertincnt requests 1 am forced to file in a to now vaineftort to obtain
the inforuation first requested more than o decade agoe

The Depattment, whose employees are imuwune from any offense comuited in any FOIA
matter, has cruate: a slhiskie™inere a requeste: of information the Depurtment does not
want to diuclosoe laces a ciifolice bu".twoun, bermanent non—complisnee and permunent 1itigation,
While the ”emrtment is not concerned about the preat costs it thus ceeates, for other
purposes it complains about the cost of FOILA, without regard to the major portion of
those co.msﬂtwb%g non-conpliuce with FOIA ratherthan compliance with ite

Your @eclaration does not state that the information I seck is not availabida, §t does
not even pretend to a gdod-faith scarchs 411 it claims is that the infornation is not
nov physically in either office, which is meaningless.wessmessuss 11 the ﬁepartment's
intent was to comply, I do not=e why you provided any ﬁeclara.tion prior to making the
required searches, which are not limited to those of;'ict;s.

D beliove the intent sot to couply, a general stonewalling intent with regard to
me, is clearly reflected by the withholding of records that, shether or not pertinent in
this case, clearly are within otherad ignored squestsof which ysu know, requasig%
by appeals on which you huve not acted.

0f course, I rcget it all very muche 4nd appeal the denialge.

Sincerely,

. ' ’f/\,i
.
\L ’\/\/\
Harold We

isberg



