
Dear ar. Shea, 	 5/15/61 

I read your beclaration in Caa. 61-0023 and that Of F. Henry liabicht II when I was 

in the *ital., r dovecing from the udtst recent emergency arterial surgery. it was a 
depressing experience. While I had felt, with the assurances that had been provided, that 

even of it had required 1961 litigation to obtain alv compliance with my 1977 req4est, it 

would be complied with, reading these declarationi and related papers does not justify 

that optimism. They are evasive. and records that clearly must exist remain withheld and 

not in any way accounted for. 

In Par 	 graph 2 you state that your declaration concerns only exemptions other than 

(b)(1) and that "classified information . . . will be addressed by the Declaration of 
Mr. Habicht." This is precisely what he states in his Paragraph 2,that 11■1111 

,../MIMMINIPMMIIII 

 

"hy affidavit concerns only information classified and withheld 

from/disclosure pursuant to 5 U.S.C. 552(b)(1)." 
Between the two of you you succeed. im representing that Fir. Habicht addresses all 

information withheld under (b)(1). This is not true, and if you read his Declaration 

closely andiefuse to get lost in his chest-thumping, he is careful restrict this with 

different language. He really says that he addresses only what Mlili9  designates as 

Document 33. 

In order to further the decepttonmad misrepresentation - and if not intended/ whore 

is th justification for the withholding of other classified information in this case in 

hie declaration - he forgets about his limitation to Document 33 nd runs off at considerable 
length with more "general representations, like, "Prior to the preparation of thisaffidavit, 

I presonally examined the classified information falling within the scope of plaintiff's 
FOIA request. . ." If he did not intend to give the false impression that he had eiamined 

rALA withheld classified information he would have said no more than that he had read 
Document 33. 

ile thereafter continues to ppout the standard boilerplate, quoting at greEit length 
from such things as the executive order without showing what he cannot show, the pertinence 
of all the quotations and imputed dieonsAtZelf re d  	not withholding. 

He boasts about his judgemen)leeill 
	

re 's status as an original Top Sect classification 

authority and claims to have determined that disclosure of what is withheld "reasonably 

could be expected to cause at least identifiable damage to the national security," but 

0 his own description of his qualifications findtime on the job makes it clear without 
possibility of doubt that if he had undertaken to do nothing other tlien

A  
ailha.t the Department 

alone has disclosed in this case he was not on the job long enough to read those records. 

.iittpp_11 of the* verbiage and false pretenses this newborn Top Secret Classification 
Authority may actually be claiming perpetual national security status for what was all 
over the front pages of the New York Times and the Washington Post and disclosed, with 



the Department's asgentf)by Congressional cobediees. 
The characterizations of verbiage and false pretense are not rhetorical, as exami- 

nation of the Habicht Deelaration at this point establishes. Where he refers to indefSi- 
nate hazard to the nation's security unless the information is not withheld until some 
unspecified timd far into the future, he has lose than n sontnEce of textd eut he has 
almost two full pages of single—spaced footnIgill. In his footnote‘he does not pretend 

il to quote provisions he claims ate or may b/applicable. Be quotes al of that part of 
CFR Part 17 on the duration of classification. tie is careful not to make a specific 
claim to the applicability of any portion of the CFR or, on the next page, where he 
quotes til of EO 12065 on "ptohibitions, 

48 
 to the applicability of any of the seven 

sections
4
quotejjin ful1,4111111=1Melmeame. 

On these two pages, in factjHabicht has only seven lines of t ect. The remaindere)eeat- 
coneists of the boilerplated footnotes, all jlinele spaced. 

Based, allegediT,ion his Alcapacityas a declassification authority," Babichyclaims 
that what he withholds continues "to meet prescribed classification requirerwert. He 
adds that the public interest "does not outweight the damage to national security that 
might reasonably be expected from disclosure." But he still fails to claim that any 
part of what he rubberstamps the withholding of has not been disclosed. And other 
portions of what remains disclosed in this instant,auee are disclosed. 

There is nothing in Habicht's Declaratoyon to establish his competence to make such 
judgements. tie is a designated authority. But he also is new on the job and there 
simply is no way in which lie coul havy'obtained the information required for any such 
affirmation0 1.44461;1,  ik twrit 44, 10701.,kdr..140 

Within my not inconsiderable experience, however, such sweeping andookillie‘iffiame 
claims are a major cause of unnecessarily prolonged FOIA litigation6 particularly where 
what can be embarrassing to officialdom is concerned. 

There appears to be nothing aboui which Habicht is not willing to prate under oath 
1 

and with the knowledge that the prosecutor will not prosecute himself. An example is 
his Paragraph 10, where this newboritialthority pretends to lecture the Court and me: 

"Exposure. of an intelligence source's identity can rdsult in the termination of the 
source, discontinuance of the source's services, exposure of ongoing intelligence gathering 
activities" and many other unimaginable horro

r
s and dangers to the security of the nation. 

To 
 

may nothing of boons to sepposedly enemy intelligence services. All this in 1981, 
when 'Jr. King was assassinated in 1968, and the withheld information is even earlier? 
All of this with the pretense that all sources are live and continuing sources, whereas 
all cannot be and some of the sources used in this matta„r were electronic and not in 
any way included within Habicht'a pretenses of only human sources. (Those, of course, 
were terminated more than a decade agt, and NOT from "exposure of(the) intelligence 
source's identity." 



Consistent with llabicht's pretense of having e_amined all information withheld as 
classified he pretends to have sought to muke mnkimum possible disclosure, a cute way 
of eeferring to MIS withholding: "I have sought to apply classification to the material 
strictly in keeping with the spirit of the FOIA, so as to release as much information 
Qs possible, while at the same time present demage to the National security..."(Page 9) 

Habicht pretends what is nOw without doubt clearly established as untrue, that the 
FBI's operations against Dr. King were a "foreign intelligence investigation." (Page 10) 

(Habicht does not attach* the record to his Neclaration. It is not inclided with 
your letter of February 3, 1981 to 4r. Lesar, which actually ends with the preceeding 
number. It is beyond my present capability to make any farther eearch for whatever 
Habicht may have disclosed. tf indeed , disclosed anything not previously disclosed.) 

In your Declaration there is inaccuracy and incompleteness. While it pretends to 
provide thu hie'ory of thL; litigation, it fails to do so ie matt dal NviTl. 

This is onu of several requests made necessary by the Department's stonewalling. 
If it does not end at some point in the not distant future, still* more litigation will 
be required to obtain the withheld information that was requested. 

Kr. Ford's letter of 4/1/811  yopr Exhibit C, cpatributee to the misrepresentations 

1-1111111 and is pArtinent. ft states 	1 	Office of krofessional Responsibiliti OPR) 
rec9rds "were not initially processed for release, in the belief they did not fall 
within the scope of any pending request by "r. Weisberg and on the assumption they would 
be of no interest to him." This assumption ignores the specific items of my requests 
litigated in C.A. 75-1996 that pertaint to all re—investigations, of which that by the 
OPR was but one of several. 

Other Items of my C.A. 75-1996 requests pertain to records still not provided and 
of the offices of the Attorney General and his Deputy. It is because those records were 
andemmain withehld that I had to file the requests involved in this instant cause, in 
which the records still have not been provided. 

Your explanation about the natuxe of the records kept and not kept in thOe two 
offices (Pqtagraph 4, pages 2 and 3) omits any reference to the supeosed searches already 
made in the regular files;  not those kept in those offices. Because my prior requests 
inclade what is filed elsewhere, the thrust of this paragraph can be to mislead because 

not Teter to the prior requests and litigation @ILL failure to provide the information. iharlhe  4'0 0 .44^4. 
made and attested to. The reason is apparent: th information sought 

is embarrassing to the Department. I will address this below. 

What your declaretion does not state and should be apparent is that the pertinent 
records that are not provided, if they are not in the files of the two offices, should be 
in the regular files — which have-not yet been searched in response to any request. 

pee- On page 3 you refer to the oupitPed astute and ettent of thb OPR investigation and to 
Lesar  v. Department of Justice.  (Mr. Cesar filed that suit in hisA  name because of my 



4 

health. The first arterial 11111111•111111blockege had just been diagnosed.) This pre-OPR 
investigation was by the Civil Rieht5 Division (CND). UnliiiNtyour description, one of 
limitation to the FBI's "investigation of the assassination of Dr. King," the re-
investiqitious included the Fillip campaign to ruin Dr. King. (This also appears to be the 
maJject matter of the records involved in the llabicht tecleration.) 

One of the real problems with this and this formulation is the little-known fact 
that the FBI never investigated the assassination. When thef'e was complaint &put the 
inadequacies of the investigation, the FBI defended itself by the statement that it had 
not investigated the crime and that it had herely conducts 	fugitive investigation in 
search of James Earl Ray. The re-investigations did not 	this, although the 

em/ 
record is included among those supsosedly examined, .e%he FJIHQ NURKIN file.This, of 

c 40I course, characterizes toe subsequent inquiries, p4-004-1 adevt 44 Air i-a/$ 1 iy. 
You state that ie the Leoer  case the cotes,, upheld the claims to (;))(1) and (7)(C). 

This ignores such too much. 
esji)Ot/ 

Some of what is withheld is included in my ap cols, which`eabeetarlier and which to 
this day yu have ignored. Thoee,olanenla are not within the lece4ase  nd are within my 

3/4.1.,  litigation. 	
1J 	

of bsfore the Leeur  courts. 
Some of what was withheld was public domain, despite the (b)(1) and (7)(C) clnient aL 

Ow those made to withhold the name of Stanley '"evison. He has siecc died; there never 
was any basis or the withholding; there was disclosure in several Congressional investi-
gationsj and there even was the extensively publicized NBC-TV so-called "docudramg" on 
Dr. ring in which ievision is the virtual hero. There als as been considerable disclosure 

0 	 Pi IS 
by the Department, including some of the surveillances, 	 not limited to \ 
electronic surveillances%) 

Even if the 1977 conclusions of the 'emir court are justified, as it can be argued 
they were not; even if those judgements had not been influenced by false iwedring by the 
Department, as I am quite prepared to prove they were, with proofs of the falsd swearing; 
there remains the fact that what was true four years earlier is not true now and what wqs 
disclosed in those four years is totally ignored in your Declaration. Need I remind you 
of the Nouse Select Committee on Assassinations, for example? It followed and its Report 
and other publication followed the 'esar  request. 

There is evasiveness in yeti-1r atsackeents, for example Exhibit N, the Declaration 
of lorederikk D. "else tof the Criminal DiA116n_ in..iie attests that three withheld records 
are within (b)t5), as deliberative records. What' 	not state is that other records 
of that precise description, recommendations pertaining to the re-investigations, have 
been disclosed; and that as a matter of administrative descrttion they cannot be released. . 

There is considerable public interest, much Lore since the end of the House investi-
gation, in the nature of the investigation end how the agencies of government functioned. 
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0-11 
The request is not fairly described iii your Paraeraeh 4, cited above. You refer 

A 
 to 

records physiccally in the offices of the eG and DAG, but this limitation does not appear 

 in my request; your Exhibit and B. 0144rds used are " originated by" Aid were "ever 
in the possession of" the offices, as well as those stored there. Clearly the requests 
include ouch record:2, wherever they may now be, as long ad they can be identified and 
searched for, which have not been done yet. /4vUerliotkr 0wri:1)0N)4k

Yr  

t. 

Three are other at least questionable statements in your declaration. Some is typical 
biilerplate and just isn't true. For exnmple, on page 10, that always "A person who 

fund hes information to an investigatory agency does so with the implied or express 
promise that at least his identity will be field in confidence." Where there is an express 
promise the Fella records always record it, as they also do if eich a request is made. 
However, with regard to the implied promise, thi. is not tare. If it eete there would 
Mover be witnesses. Often it is understood that the eourcec is to be a witness. With 
regard to the simileMe, whicfi'preceeds FOIA, J. Edgar Hoover held to the contrary A 
and ordered that these niusos not be withheld in the Warren Commission records. In that 
same case, eccordine to a Criminal Division record I saw for the first tjm two days ago, 
then the Department asked then Dallas l'olice Chief Jesse Curry about the

4 
 disclosure of 

the vast number of records he had provided, his reply was that full disclosure would not 
in any way interfere with the operation of his department. 

There in a sepaeAte and legitimate queetion of confidentiality, but it is not 
addressed by sweeping, conclusory and factually inaccurate statements like yours that 
I quote above. All sources are not con idential and all human sources do not expecte- Ur.% 

confidentiality. 

Lower in the saeo faragraph you state what I correct above, what is not tnee, that 
"The Bureau files were created for toe purpose of inVetigating the murder of Dr. King, 
clearly a law wnforcement function." The FBI never conducted any other than a figitive 
investigation, an it states in its own internal records, 

Like* .se, all the CPR's records were not compiled for law enforcement purposes. 
You quote only two of the AC's bharges. 

On page 14 Ciid elsewhere you refer to what was withheld as ourside scope and here 
is described as pertining solely to the assassination of President Kennedy. These are 
records pertaining to the House committee, which was charged with looking into both 
assassination. In that sense it nay be that no such distinction can le 	-Ifs when one is 
examining into the committee's or the liepartment's functioning. However, what is clear 
is that all such information is within other of my requests that are withhout compliance. 
If you faced any deadlines in preparing your, eclaration and providing records, that 
deadline has passed and good faith calls for the production of those records that are 
locatedmd are known to be within my requests that you have been ignoring for years. 
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eTh You have not provided these recordu and you have not inform ed me that with t4.9ir 
having  been located* which means no search is now required, they will no be disclosed. s And might it not have been informative to the Court if you had not withheld the ,.. 
fact that these withheld records are within other of my requests that lack compliance? 

There is information of significance and considerable historical importance that 
was in the possession of the AG and DAG, whether or not nom, filed in those offices. It 
is of a nature that indicates it should still exist.—ft is historical--case information and 
is not subject to automatic destruction. 

While it is alleged that the Pia's involvement in th4 King  assassination was at the 
order of the Attorney teneral, it has not been able to produce any such directive. It is 
not able to claim any atithorization, from any lesser source, until some time after it 

tle- had involved itself, which in plain English means siezed the case and used the lcoals 
as its front. Any authorization certainly should existsand.if there was no such authori-
zation , is it posAble that the many subsequent investigationsuer

71° thorthan whitewas if those eminent lawyers did not seek and come up with such authorizatim4 0.--/110%ellk 14 (''r 
AG Clark made a public statement the day after the assassination in which he 

represented there was no conspiracy, that Ray, then not identified with his correct name, 
wasp a lone assassin.Ar. Clark then mss accompanied by Mr. lidover's expert press mani-
pulator, Cartha DeIoach. There is no source available to the AG for any such information 
other than the FBI). There also was considerable and negative reaction to this unjustified 
public statement by the AG. It appears unlikely that there is nowhere any pertinent record. 
Particularwhen the F.dI itself filed a conspiracy charge against 'ay, as Galt, within 

ifr a few dayri 	did not drop that charge for years after nay's guilty plea andsentencing.) 
With regard to that guilty plea, the Department and others leaked their heads off. 

In 1971 I publiathed some of what they disclosed. In 1973 I learned more, as Ray's investi-
gator and during  the evidentiary hearing  in By v. Rose in MINI federal district court 
in Memphis. The Department, including  the AG and DAG, were involved, with the king  family Tn.  

and associates, in the guilty plea negotiations, if what actually came to passaul be 
called the end product of negotiation. There was considerable adverse comment on such a 
case being  settled without any trial at all, without any of the claimed evidence being  
tested under cross examination and in public, the traditional, AmeAcan way. Ilheturn 
for pleading guilty Ray was awarded the maximum possible antence, as the judge himself 
later stated in public, .Then he claimed to have made a good deal because gay could have 
been acquited after trial. ( It then also was improper for the judge to be involved in 
guilty plea negotiations, according  to the standards of the bard  drafted by the man who 
is now ChP Justice of the Unite -States.) 4 requests litigated in C.A. 75-1997 are 
specific in seeking  all informatiOn pertaining  to thc guilty pleae. 	also seek, records 
pertaining  to tiose involved in foisting  off this "deal" which guaranteed "ay the loqiest 
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OliiNlitthen possible. 

What makes this even more dubious is that when copeing a plea was first presented 
fkf.A-riagt to Ray, by the counsel he had before he got l'orcy Foreman (or vice verSa), 10..oe for a 

ap-year sentence. Ray rejected it outright and did nit authorize the Arthur Haneses to 
make an deal or negotiate any. The Haneses testified in the evidentiary hearing that 
if Say had asked their advice, they would have advised him to reject the deal and stand 
trial. Percy Foreman "negotiated" the 99-year deal with the judge. 

But as testimony and public statements make clear, all was in as-ociation with the 
Department and its top officials. 

They, meanwhile, had virtually no case to +eke to court against Itay and if their 
extradition alone had been subjected to close scrutiny, the prospects for embarrassment 
were considerable. 

There was no witness who could or did place Ray at or near the scene of the crime, 414t 
even in kiemphis or the State of Tennessee), for the two hours before the crime. The only 
witness who ever placed him within the city or state was, at I4ime of the extradition, 
in a mental hospital. To get kayearadicted the Department go 	Charles i.Luitman 
Stephens, an alcoholic with a long criminal record, to pretend to having identified `'ay 
as a man he claimed to have seen two hours before the crime. Hover, what the Department 
withheld is the fact that long before th eKtradition proceeding, two weeks atter the 
crime, when Stephens was shows a photogr ph of Ray he stated unequivocally that Ray was 
not thin= he'deeen. 

(One of those countless appeals on which you have not acted pertains to this and the 
FBI's continued withholding of the original records of its interviews of Stephens.) 

The FBI was never able to ti e7114 alleged death rifle with the remearTof bullet 
removed from /dr. King's body; it claims it did not teet fire the rifle (although liSCA claims 
to have gotten the test-fired specimens); and no Department lawyer ever had or posed any 
questions, not even when so charged by the AG? IX is not only the FBI that can be embarrassed 
by the information I sought and still seek. The guilty plea and subsequent so-called 
investigations arc among the areas of potential embarrassment that are also included within 
my earlier requesta dad litigation, in C.A. 75-1996. IN itno search was madeand now you 
claim  no more than that the withheld information is not filed in the offices mentioned in 
my compliant, which is not limited to what is presentely in those offices. 

For half a decade the Department has been boasting in public that iti was going to 
make all publicte it took the so-called hangout road, all the while doine all it dared 
try to withhold what is pertinent and what I sought. it has not yet searched in deeponse 
to my 1975 and earlier requests; it insisted on loading all the junk i4its mlugu file 
on me under the false pretense that this would constitute compliance, to which I then and 

,prince objected strongly; and when I have not done so it has regularly claimed in C.A. 75- 
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19v6 that I have e.:panded my requests, megnehile, as in this instant Cause, not complying 
with other and pertinent requests I an forced to file in a to now vatnEffort to obtain 
the infomation first requested more than a decade ago. 

The Depattment, whose employees are immune from any offense eomdted in any FOIA 
matter, has crwato,' ailltalianwhere a requestoy of information the Department does not 
want to diuoloselhces n ciliolce between permanent non-compliance and peimanont litigation. 
While the 1)eportment is not concerned about the great costs it thus ceeates, for other 
purposes it complains about the cost of FOLA, vithout regard to the major portion of 
those coAsataigagbig non-compliance with FOIA ratherthan compliance with it. 

Your Xeclaration does not state that the information I seek is not availabl. ft does 
not even pretend to a good-faith search. 411 it claims is that the information is not 
now pluJicaliy in either office, which is meaningless. 	 if the topertment's 
intent was to comply, 1 do notwe why you provided any teolaration prior to making the 
required searches, which are not limited to those of:ices. 

M boli.:ve the intent Opt to comply, a general stonewalling intent with regard to 
me, is clearly reflected by the withholding of records thet,Alether or not pertinent in 
this case, clearly are within otheraid ignored lequestsof which 3/..)u know, requesalligged 
by appeals on which you have not acted. 

Of course, I roget it all very much. And appeal the denials. 

Sincerely, 

Harold Weisberg 


