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New Attack on Warren Commission |

The outbreak of attacks on the Warren
Commission Report on the assassination
of President Kennedy simmered down a
bit when some of the critics of national
stature and importance “corrected” some
of their previous statements. In general
those who claimed they were misunder-
stgo_d or misquoted, stood by their basic
prltlcism, but held that the fault they saw
in the Report did not justify a new

investigation, as demanded by Life maga- |

zine and others.

But, now, those who believe that the
Report was incompetent, insufficient and
inefficiently handled — chiefly by the
staff of the Commission and, inferen-
tially, by Mr. Warren as Chairman —
have received strong support from a new
quarter — namely, a review of two of
the half a dozen or so anti-Commission
~ books published last summer, in the

Journal of the American Bar Association.

This review was written by Arthur
John Keeffe, a professor of law at
Catholic University Law School (Washing-
ton, D.C.), who presumably was selected
by the editors of the Journal of the
American Bar Association to review the
following two books for the Journal’s
regular book review section:

INQUEST. By Edward J. Epstein,
New York: Viking Press, 1966.

WHITEWASH. By Harold Weis-
berg. Published by the author at
Hyattstown, Maryland.

What is especially interesting in this
review of the two books named is that Mr.
Keeffe includes considerable interpreta-
tion and comment of his own on the
Warren Commission Report itself, as well
as on the manner in which the two
authors dealt with it.

First, Mr. Keeffe says that Chief

Justice Warren never should have been
Chairman or even a member of the
Commission — a point which The Times
itself raised over two years ago when the
Commission was appointed by President
Johnson with Mr. Warren as Chairman.

Second, Mr. Keeffe personally joins in
criticism of selection of the personnel of
the Commission, holding that all of them
were extremely busy men, with no way to
give the time an investigation of such
importance warranted. He further seems
to accept fully the contention that the
Commission was under heavy pressure
to do a quick job — whether or not it was
really a good job — for political reasons.
Mr. Keeffe then quotes one of the authors |
as saying that there was repeated pres-
sure on the Commission to get the Report
completed and published before the 1964
national elections; that McGeorge Bundy,
White House aide to the President,
several times called the Commission to
insist that the Report must be out before |
the elections.

Inferentially, the natural conclusion
from this is that the White House wanted
the whole Kennedy assassination affair
“settled” (in some way) and out of the
public’s mind when the time came to vote
for federal offices, from the Presidency
on down. A further conclusion could be
that the report was political rather than
completely objective; that somewhere
along the line Justice Warren reached
a conclusion (of one assassin and one
bullet) and guided the inquiry along a
line of proving that conclusion rather
than determining its truthfulness or un-
truthfulness.

At the end of his review, Mr. Keeffe
says:
“Whether Oswald acted alone or




in -concert with others, in my
judgment it was a bad day at Black
Rock for the legal profession when
Chief Justice Warren accepted the
job, but an even worse one when he
and his fellow lawyers elected to
conduct their inquiry without build-
ing into their procedures the protec-
tions that our Anglo-American judi-
cial system possesses for discovery
of truth. In my judgment, the
Warren Commission was a tragedy
not only for the nation but especially
for the legal profession.”

The Times publishes below the text of
Mr. Keeffe's review — in full except for
the quotation above and for some prelimi-
nary references to past judicial cases
where trouble was created through the
fact that judges at various court levels
were members of investigating commis-
sions:

By ARTHUR JOBEN KEEFFE

(Professor of Law at Catholic University
Law School, Washington, D.C., in a book re-
view published in the Oclober issue of the
Journal of the American Bar Association.)

“I regret to say that T have concluded from

my reading of these books (“Inquest” and |
“Whitewash™) not only that the procedures of
the Warren Commission leave a lot to be de- |

sired, hut, also, that because there is so much
reason o doubt the wvalidity of the Commis-
sipn's conclusion, that the public interest demands
a new investigation or at minimum a reasoned
rebuttal by the Commission,

“Mr. Epstein is the more effective because
he is so ‘nice’, writes so beautifully, and, as
Richard H. Rovere says in the preface, under-
states 'with an economy of language not easy

lo match.” He has two objects: first, to demon-
strate ‘that this great investigation was carried
out by men who could not give their full atten-
tion to it' and second, to establish that Lee Har-
vey Oswald could not alone have done the das-
tardly deed. Both get equal billing.

“In the case of Harold .ggh berg, who says
he could not get anyone here or abroad to pub-
lish his book and does it himself, we have a
painstaking, analytical attack. Adversely re-
viewed 'because it unwisely questions the mo-
tives of the Commission, which were none hut
the best and noblest,_it i eless_well_writ-
ten. Because .of-i —material, 1 recom-
mend reading Epstein first, then Weisherg and
then Epstein again.

EVERYBODY TOO BUSY TO DO THE JOB

“What is it that Mr. Epstein, graduate stu-
dent at Cornell University, says was wrong with
the way the distinguished Warren Commission
did its work? It is that the seven commissioners
—Chief Justice Warren, Senators Richard B, Rus-
sell and John Sherman Cooper, Representatives

Hale Boggs and Gerald R. Ford, John J. McCloy |

and Allen W. Dulles—and virtually all the senior
lawyers on the staff were men too busy to do the
job, that their investigation was not exhaustive

(lasting 'less than ten weeks') and that its ca- |

pable staff, headed by J. Lee Rankin, Former

Solicilor General, Norman Redlich of the New

" York University Law School and Howard 1, Wil-

—

lens of the Justice Department, was held by the
Commission to ground rules that prevented their
doing the joh.

~“Mr. Epstein argues that the Warren Commis-
sion should have had its own investigators and
not used the Federal Bureau of Investigation,
the Central Intelligence Agency and the Secret
Service. Moreover, the FBI reported in writing.
This resulted in the commission’s reading tons
of irrelevant paper, ‘quantity’ and not ‘quality.’
‘One FBI document . . . is over 1,200 pages long
and even contains descriptions of dreams.’ Wes.
ley J. Liebler of the staff, ‘a former Wall Street
lawyer' who was ‘recommended’ to Mr. Willens
.bﬁ the Dean of the University of Chicago Law
School’ and who seems to be Mr. Epstein's pri-

mary source, contends that ‘the CIA was so se-

cretive that it was virtually useless’, citing his
difficulty in obtaining a picture the CIA took in
Mexico City when Oswald was there on Septem-
ber 27, 1963, by means ‘of a secret camera lo-
cated across the street from the Cuban Embassy'.
In the case of the Secret Service, ‘it had neither
the manpower nor the facilities to conduct a
general investigation'.

NO CROSS EXAMINATION ALLOWED

“Whereas our courts rely for the establish-
ment of truth on the fire of .cross-examination,
the Commission made the mistake of holding pri-
vate ex parte hearings at which Oswald was tried
in absentia without counsel. It denied Mark
Lane’s application to act as defense counsel for
Oswald and failed to appoint a public defender.

“Mr. Epstein claims Chief Justice Warren

made the mistake in February, 1964, of believ- |

ing Marina Oswald even though Norman Redlich
said she had ‘lied to the Secret Service, the FBI
and this Commission repeatedly on matters which
are of vital concern’. You will recall she once.
had Oswald plotting to assassinate Richard Nixon.
Because the Commission sustained the Chief
Justice, the staff referred to Marina as ‘Snow
White and the Seven Dwarfs’. It was only after
William Coleman of the Philadelphia Bar threat-
ened to resign that she was recalled and gave
contradictory testimony. !

“Perhaps the good Chief Justice would have

‘ been as kind to Marina Oswald anyway, but if

seems to me his position as a sitting Suprem:
Court Chief Justice was in large part to blame.
Mr. Epstein says he (Mr. Warren) forbade use of
the lie detector, as a device ‘the courts have
ruled illegal’, and that he refused to permit the
Commission to use the power Congress gave il to

; compel testimony by granting immunity because

‘the question of ‘double jeopardy'” (resulting
from immunity) was before the courts am’:l War-
ren did not want to prejudice his position.

“Time pressure was the worst. Not only
was the Chief Justice anxious to complete the
investigation and get back to the Court, but
members of Congress wanted the report to
be released ‘well before election’. Mr. Liebler
told Mr. Epstein that Mr. Rankin ‘received
frequent calls from McGeorge Bundy of the
White House staff.’

Although not permitted by the Commission
(because of Ruby’s trial) to investigate in Dal-
las until March, nevertheless the staff was given
a June 1, 1964, deadline. To meet it, ‘lawyers in
some instances, were forced to leave important
problems unresolved’. The time factor alone
forced a concentration on the few aspects that
could be concluded. Only 88 of the 244 hours of
hearings between February 3 and September 6,
1964, concerned the assassination,

COMMISSION HAD A DUAL PURPOSE
“What Mr. Epstein argues is that the




Commission had a dual purpose, one to ‘ex-
pose the facts’ and the other Lo ‘protect the
national interest by dispelling rumors,’ and
the second got in the way of the first.

“For instance, Texas Atlorney General Wag-
goner Carr and Dallas District Attorney Henry
Wade ‘met secretly’ with Chief Justice Warren |
and Mr. Rankin to say that Alonzo Hudkins had
told them ‘that Oswald was on the FBI payroll
at $200 a month’. The Commission referred this

| to_the FBI, which said it had no record of his
being an informant. Ten agents filed affidavits
they had not used him. However, one agent, War-
ren DeBruey, said by both Messrs. Epstein and
Weisherg to be in charge for the FBI of Cuban
espionage in New Orleans where Oswald was at
one time active, did not file any affidavit.

“Fletcher Knebel in Look (July 12, 1966)
contends Hudkins denies saying this but, as
Mr. Epstein points out, whether Oswald was
or was not a paid informant for the FBI or
the CIA, there is a conflict of interest in ask-
ing an intelligence agency to reveal its in-
formants. I

“Both these books reason from the Warren
Commission report itself that Oswald alone could
not have assassinated President Kennedy.
Granted Oswald had the rifle and was on the
sixth floor of the Texas School Book Depository
Building at the fatal hour, which both writers
doubt, there is no question but that Oswald was
not a crack shot. Scoring 212 in the Marines, a
‘fairly good shot’, in 1959 he scored 191, a
‘rather poor shot’, Nelson Delgado, a fellow M'a.;
rine, said he shot ‘a lot of * “Maggie’s drawers
(complete misses)’. S

“You recall from the pictures in Life that

| Abraham Zapruder, a manufacturer of Women’s
dresses and an amateur photographer, took an
8-mm. movie film of the assassination. At frame
225 President Kennedy put ‘his hands to his
throat': at frame 235 'Governor Connally slumps
forward'; and al frame 313 a ‘bullet strikes the

President's head.” Mr. Epstein writes: 'Medical
experts, including Connally's doctors, established
vith certainty and the commission agreed, that
Connally was not in a position to be hit after
film frame 240." Since ‘the minimum time in
which the assassination weapon could be fired
twice was 2.3 seconds (or 42 film frames),’ the
‘maximum time that could have elapsed between|

the times both men were first shot was 33 film
frames or about 1.8 seconds.’

THE TWO-ASSASSIN THEORY

“For this reason, Professor Redlich told Mr.
Epstein: “To say that they were hit by separate
bullets is synonymous with sa{mg there were
two assassins.” The proximity of these two shots
raised doubts as to whether an assassin could
possibly fire a bolt-action rifle two times in one
and a i‘;alf seconds.

*In a Quantico, Virginia, test at a station-
ary largel with the alleged murder weapon,
Robert Frazier, ‘FBI ballistics expert,’ fired
to equal Oswald’s alleged shooting time of 5.6
seconds (using 5.9 minimum), and all his
shots were inaccurate ‘due to an uncorrecl-
able mechanical deficiency in the telescopic
sights.' 1 ‘

“Oswald shot from the sixth floor of the School
Book Depositery Building, and the Warren Com-
mission found that ‘the bullet was traveling down-
ward and was undeflected’ entering the ‘rear of
the neck,’ exiting through the throat. An_artxs't.
not allowed to use photographs of the President’s

body (said by Mr. Epstein to be in the custody
of Rohert T Kannadv hnt Newsweek (Aug. 15, |

1966) says their ‘whereabouts’ is ‘one of Wasn-
ngton's most puzzling mysteries’), made draw-
ngs 'on the basis of the verbal instructions of
Zommander Humes," who performed the only
autopsy at Bethesda on November 23, 1963. Com-
mander Humes' conclusion, accepted by the Com-
mission, that the bullet exited through the neck,
was based mainly on the fact that **“the wound
in the anterior portion of the neck’" was phy-
sically lower than the point of entrance pos-
Leriorly.” !

Mr. Epstein states that ‘although Commander
Humes lestified in March that the entrance
wound was above the throat wound, during the
autopsy he marked the entrance wound below
the throat wound.' Two Secret Service agents
saw the opening in the President’s back, one
'six inches below the neck line,’ the other four
inches down." Since ‘human observations are
often inaccurate,’ Epstein concedes the Secret
Service men may be in error but lays stress on
two FBI reports.

“The first, as of November 22, 1963, stales
that: ‘Medical examination of the President's
(body revealed that one of the bullets had en-
|tered just below his shoulder to the right of the
spinal column at an angle of 45 to 60 degrees
downward, that there was no point of exit, and
the bullet was not in the body.” The second FBI
supplemental report's = photographs ‘(‘omitted
from the Warren Report and the 26 volumes of
supporting evidence’) ‘show tht the bullet hole,
in the jacket is 5 and % inches below the col-
lar,’ confirming the FBI report. y

WHERE WAS KENNEDY’S JACKET?

Mr. Epstein recognizes that ‘It is possible
that President Kennedy's jacket was in some
manner raised more than six inches, so that
the hole in it coincided with the purported en-
trance wound in the * “back of the neck” ', But
he points out that the FBI photograph of the
President's shirt shows the bullet hole in il to
be ‘5 and % inches below the collar.'

“Mr. Epstein, relying on Milton Halpern,
Chief Medical Examiner of the City of New
York, contends ‘it is a sine qua non law of
forensic pathology that if a bullet passes through
a body, it leaves a discernible path'—a 6.5 mm.
bullet ‘a track approximately % inch in di-
ameter." Yet Commander Humes testified that
‘the autopsy surgeons were unable to find a
path for the bullet.'

“They did not see the threat wound ‘because

a tracheotomy operation, performed in Dallas
immediately after the shooting had obliterated
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the outlines of the wound.’ Dr. Malcolm O.
Perry, who performed it, ‘described the wound
as a small puncture wound approximately 5
millimeters in diameter.' All the Dallas doctors|
who saw the President’s throat wound ‘agreed|
that it could have been either an entry or an
exit wound.'

THE PRESIDENT'S WORDS

“Secret Service Agent Roy Kellerman, ‘who
was in the front seat of the President’s limou-
sine,” testified ‘that he distinetly heard the Presi-
ident say, * “My God, I am hit' " after the first|
shot." Since the projectile that caused the throat
wound also punctured the windpipe, Mr, Epstein
contends ‘it is medically highly improbable that
the President could speak after he received the
throat wound.” -

" *‘According to the single-bullet hypothesis, |,
the first bullel went through lhe President and|
Connally, the second bullet missed the car com-|
Elete:ly. and the third bullet hit the President’s

ead and fragmented.” Bullet 399, 'nearly in-|'
«tact’ and ‘ballistically matched to the murder|
weapon,’ was found on a stretcher at Parkland
Hospital. Following its one-bullet theory, the|
commisison concluded the stretcher was Con-
. nally’s, whereas both Messrs, Epstein and Weis-
berg maintain there is no evidence that ‘pre-
cludes’ the possibility that Bullet 399 had come
from Kennedy's stretcher. Unfortunately, the
hu:[et itself was cleaned before ballistic exami-
nation.

“Governor Connally suffered extensive in-
juries in the chest, wrist and thigh and
still has bullet fragments in his body, Lieu-
tenant Colonel Pierre A. Finck, an ‘expert
on forensic medicine' whose testinwny ‘was
fully supported by other doctors, cannot
‘be dismissed,” His ‘categorical statement,’
which was ‘never challenged,’ is that Bullet '
399 ‘could not have caused Connally's wrist
wound’ because ‘there are too many [rag-
ments' in Connally’s wrist.

“From all of which one must conclude that
these books raise very disturbing doubts aboul
the so-called one-bullet theory.

“Greatly to their credil, Senators Rus-
sell and Cooper and Representative Boggs
eﬁﬁressed s0 ‘miich doubt” about the single-
bullet theory that a protective paragraph
was inserted saying that ‘Governor Connally's
testimony and certain other ' factors have
given rise to some difference of opinion,” but
that all were agreed that ‘all shots’ were fired
from the sixth floor window of  the Texas
School Book Depository. ;

“Both these authors (as many commentators
before and since) suggest that ‘the grassy knoll'
was probably where the shots came from, rather
than the School Book Depository Building, and
both suggest, as others have, that Oswald had
a double who did the deed. This argument is
bolstered by the Warren Commission’s lack of
time, staff and proper procedures to do the job
it undertook. Therefore, it is not surprising,
that its one-bullet theory is open to such serious
question and that it is also accused of not per-
suing thoroughly and independently the many|
leads open to it.

“From the point of view of the lawyer, I
fear the Warren Commisison is not a good ad-
vertisement. When the reporl was published,
Dwighl MacDonald in the March, 1965, Esquire
said: 'The trouble with the Warren Report is
thal it was written by lawyers.' Since he then
agreed with the conclusions, 1 shudder to think
what he'd say now."

(Then comes the quotation used near the
start of this editorial.)



