198 of its special agents, the ones who |

! ; . indlcation; that [ Atiorneyi<General  intended to ' reverse Washington's., . Both of these assumptions would
”wn__sm_u_ﬂ:ﬂmwu_.w_._ﬂ:ci actually It was; & i B.'Bell Is t.w_c._n_B_.az__ the ..Eamu.-n_u:&:m practice .of limiting . be wrong, ver WrOng, -« vt ¢ - 5
Onslaught is sm. official name for ucmznn_ %ﬂ-mﬁ%q,. nto - con o:",_. : _Ew ic nnnnﬂu :_ho:__.__n records,, " - .»E.a_,__“m_. _n_.n: are no .._m__:._u._a

; in @nce with the 18w, It appears (o - - Last week; [T government-w ures on the uge,

_how the FBI tackled into a mountaip 4% %I Lot appears o - L - a—,m..c_k there s considerable eyi-
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. ng the U.S. to Cough!
By John J. Flalka & of requests au._ra%mh_.ww&mh%ﬁm G S, . AN -
0 « I'lalka =l : st & X “ 3 :
o it ot .+, Freedom of Information Act and it ' * . %, ,Personal interest, not public’sineed at work
Last May the FBI quletly ordered ; Pimost reduced'the bureau’s backlog, .~ == e D AT PR R (i e S
ast May the quielly ﬁn.on_a._as:s,_ns., n__._.m_ﬂ..q.ﬂcz.nﬂ wa n_ major o__.m_.m comu..nne,—m ,“__.uw, -requesters won a federal court rul
i w18t an agency respond to'a request has long regarde IA a5 a kind of .
e s _m%«mzm zn__&wm_w_...w_.__rowwu.. . Within10 2;.«_ | “,,..«.u.,.._.«..‘,‘.“.,.;?_..___ %% hairshift fog bureaucrats, an itemto
£ 10 Washington to wouk o e oo - “Accarding 10 § bicesd spokesmen, b- avoided as long as humanly, possi
turn to Washington to wor n a top - Onslaught cut the agency’s response *‘hle, SRS it i
R Brojoct Onsimugnt s Bency called . . ; P ~a Kennedy | assasination case, the

. " { time from 14 months to a little over ., . © 7' 0 ey by
Project Onslaught. ON 'THE OTHER HAND,' On. " 'average newspaper reader might be

ver. so. | one month, By the end of September,
. n,_..‘._ﬁ__wpa %wmmﬁmwﬁw.ﬂhcn_._w Hpﬁhﬂnmm. M_ﬂ_. when the nn&;m went back to the , slaught is glso some indication of the - tempted to assume that the adminis-

. zn_n_.o__m_m:.Egnngp.snmoemg..numn uncalculated but undoubtedly  trative wheels and pulleys of FOIA
w%ﬂ.wun__._m___ %unm_w“cwmwﬂmmﬁ.whmmnﬂﬁh " ment §2.8 B_m:o:. which came out of _stifl price the federal government - are working 'well and that the chief
_.:::.m_ M_u. citer . that uo_._m_m: ht . the FBI's regular operating budget. ;. ~must e prepared to pay jl it is to live beneficiarles of their operations, are
should really havé been called Mis. . 0N the one _.. » Inslaught is an  up to the spirit of the law, which was * journalists. . | AR s
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that the notes made of ‘Henry Kiss-
nger's ‘telephone ‘calls were” public.
“propeity ‘and forced the release of a
u.___.nne._..o_.. n_~ ‘documents in the John

il

dence that the average requestor la &
businessman trying to 5py qn another
businessman or trying fo peck into
the flles of a regulatory agency that
B_n_: be about to unmc_.:n him, }/+8%
© According ‘to Mark Lynch, "an
ACLU attorney regarded pg one of
the city's foremost experts on FOIA,
“it is clégr that the media is a <2w
small user; probably 80 percent of all
requestg are from commerclal
ﬂmmwu.:\. o R T ¥ia Sl

Even 'when it might be' in the
media's interest to use FOIA, accord-;
Ing to Lynch, most editors and re-y
portersitendnotto, =+ s . | {

"1 dan't know why that is,” adds
the at ‘Maybe it's the 10-day.

Tl il 1. ]




rulé. EV&h Among the MaJGF papers,
only Dow Jones (the publisher of the
Wall Street Journal) seems to have
the staying power to go Into court to
enlorce their FOIA rights.” :
Consider the situation at the Food
and Drug Administration, which Is
now recelving FOIA requests at.the
rate of 24,440 n year. According to
Sherwin Gardner, the agency's
deputy commissioner, only 5 percent
of the requests are from the press or
public interest m_.o_.__m. Eight percent
are from individuals and 80 percent
are [rom - ﬁ_z_u companies. The
companies, Gardner recently told a
Senate Judiciary subcommittee, are
frequently trying to get a peck at so-
See INFORMATION, A-14
called tradé secrets used by a competitor 777 ..,
Legitimate trade secrets are exempt from dis-
closure- through the act, but trying to %p_n_..a_au
which material contains trade secrets has turne
the FDA into a kind of administrative battle-
m..oc:n. forcing the agency to remove -o_o...:au
rom their normal work of scrutinizing néw drugs
to examine and pass on FOIA requests. THe work-
load, Gardner insists, is “quite excessive and seri-
ously detracts from the work of the agency.”
,,_,..‘." 7 i ._...r.. o ,,. .”?T (R . .
1 FOIA HAS BECOME a sizable. cottage industry
for lawyers who bill clients as much as $200 an
hour for FOIA work. The Jawyers have also come
up with:something new called: a* “reverse, FOIA
lawsuit” under which a mca%n._w whose ‘decrets”’
thight - be exposed by an FOIA _.Bcua.wxmc_ag
WE... me. an injuction to stop the dgency from act-
onit. . : prhre i [P0 T %
sed aw a clever corporation-lawyer, ?uw.. ;
verse FOIA suit can be a formidable legal road-
block to stop or at least slow down federal
mma_-sag investigators, - eraia

Y e

Sk A D
ccording to Gerald P, Norton, deputy genéra

nsel of the Federal Trade Commission, compa-
nies! have begun to, sue the FTC to. protect
documents the pmaun has not yet requested from
them, "We get Involved in multiple litigation in

different courts! It has been a tremendous problem

in the last couple of years.” ’

Peter Flaherty, the outgoing deputy n:o:.mw
general, recently testified that a “nationwide tax
and fraud investigation’ was held up for over two
months after attorneys for potentinl defendants
filed "'dozens™ of FOIA requests combined with re-
verse FOIA lawsuits.

"~ According to Fiaherty, Elice thé Tnvestigalors
were the only persons famillar with the files, the
were pulled aw the case to focus on the FOIA mat-
ters, The legal tangle absorbed the efforts of 35
special Internal Revenue Service agents and 8 Jug-
tice Départment attorneys. Meanwhile, Flaherty
sald, the case was “substantially suspended.”
Because of a long history of problems with
FOIA, public interest attorneys tend to view state-
‘ments about. how. the act Interferes with normal
agency work with some skepticism,
. The' Justice Department, for example, Is still
among the toughest agencies to deal with when It
comes to the FOIA. According to a recent study by
the Library of Commerce, the highest rate of
FOIA denial§ come from three agencies, the De-
m_nz_s."___s of Defense, Treasury and Justice, In
atorder; /i A
. Ol coura there are some requests that have to
Be' denledi Treasury has had a request for the
formula fof the Ink used in a:.__..:_._w dollar bills.
The Drug Enfor¢ement Administration has been
asked for thé radio frequencies used by its agents,
The State Department has had a request for an en-
tire lile drawer, Identified by its serial number.
And then there Is the miatter of “'classified docu-
ments; concerning national defense and foreign
policy,” which are also exempt from the act. If
there has been one battleground where the media
and public interest law firms dominate the action,
this wBHQ—VDG—% it. Vg Vg v
pers

Ny

* AS ONE AFTERMATH of the Pentagon Pa
episode — when it was demonstrated that the rea-
son some documents were classified was because
they were embarrassing - Congress amended the

%9?__:3.8:,22__.: n_ﬂamﬁmouﬂ*o.s...saug
ia.docament will not protect it from disclosure uns:
“less the government can tonvince a judgé that thé
classification is a proper one under the presiden-
tlal- order. establishing the various degrees -of,
classification ~,"confidential,” "'secret* and 'top
Secrat,” JL L s prbeasctiae v iy
i: Despite the new amendments, there have been
‘mt sigins of improvement in this area. For exam-

¥

ﬂw__ , Morton Halperin, a former staff member of
e National Security Council, Is still; suing the
State, Depariment for the transcript of a back-
ground briefing former Secretary of State Kissin-
gergavetp M reporters. o, iilaa e d W)

A public interest law firm, the Military Audit
Project, is suing the CIA for documents showing
thé ownership. and financing of the Glomar Ex-
plofer, the huge ship which the CIA operated
through Howard ::m__am. Summa Corp., in an at-
tempt to salvage a Soviet submarine. One of the
strangest cases in the annals of the FOIA, it has
led Fielding McGehee III, a staff reporter of MAP,

6 conclude that, the FOIA [ Btli Feparded as
s merely an annoying gnat"” by the defense and
intelligence communities, - |\

.. ‘When California _ jurisdictions altempted to
m_::.ﬂo the Summa Corp,, for the properly tax on
the ship, the CIA readily volunteered information
showing that.the government owned the ship.
When MAP, laoking primarily for evidence of cost
overruns, asked for the financial documents and
contracls dealing with Glomar, the CIA refused to
confirm or deny that there were any. i

». In 1975 MAP sued under the new FOIA amend-
ments and a secret trial was held before U.S, Dis-
trict Court Judge Gerhard A. Gesell. The CIA
presented seven affidavits and a secret witness,
who apparently argued that even mentioning that
there were documents would Imperil national se-
curity, Then Gesell issued an opinion which was, of
course, secret, : :
:_, ,._

. 'THROUGHOUT THE TRIAL, MAP and Its
attorneys were loft standing outside in the hall,
This phage of FOIA practice is especially unnerv-
Ing to attorneys. One has described it as ‘shooling
craps under a blanket," Another compared it to “'a
knife fight in the dark,” by

At any rate, MAP was informed that Gesell was
denying its request through a one-sentence order
issued by the court. 5
+ “We appealed,” explained McGehee. "We had
aibsolutely'no idea of what we were appealing on.
We just said, ‘We appeal.’ The defendants were
ddying ‘things like, 'What do you mean, you ap-

eal? What are you appealing on?’ We said we

ave absolutely no idea.’ .+
. But the U.S. Courf of Appeals smiled on MAP,
iperhaps influericed by an admission by the Na-
tional 'Security  Council that thera were indeed
‘documents of the sort MAP had requested, In fact
th ..#m 128,000 of them,
© Shortly after that revelation Gesell, the judge to
whom thé Appeals Court had remanded the case,
hit the céiling..Charging that the CIA and the Jus-
tice Department attorneys “euchréd”’ him into the
initial denial by “irrespdnsible representations,”
Gesell angrily removed himself from the case.
3"Let someone else look at it,” said Gesell. “It is
#n butrageous chapter in this courtroom." '
i All of this, of course, did not mean that MAP
could ke¢ the documeénts, The two-year-old case is
now before another judge. Fo B
* As FOIA tases go, MAP vs. (CIA dlrector Admi-
ral*Stanfield) Turner is quite u_E_:ﬂ The oldest
case is probably the one involving Harold Weis-
berg, the author and skeptic of the Warren Com-

Ailes e



missiof: report,. who asked the 'F .
Kennedy assassination files back in 1968, ' 7 -
Since then the case has been to the appellate
court twice and has been refiled once. It was one of
the legal engines that forced the disclosure of
assassination documents last week and, accordin
to Weisberg's attorney, Jim Lesar, it is going back-
to the Appeals Court again becausé eisherg 18
sure that certain scientific evidence dealing with
the assassination bullets has been withheld. a
“The Department of Justice,"” complains Lesar,
“‘remains in the same position that It was In when,
J. Edgar Hoover ran the FBL It allows bther dei
partments to dictate to It what_the govérnm ptis;
position should be in FOIA." 3 L

.

e

- WHETHER THAT IS TRUE or not is unclear. In
May, when Project Onslaught got under way,
Attorney General Griffin B. Bell issued a '""Letter
to Heads of All Federal Departments and Agen-
cies.” P

In the letier he said he was concerned that theré
are “‘over 600’ FOIA cases pending in the courts
and that he was ‘‘convinced that we should, jointly.
seek to reduce these disputes through concerted
actlon to impress upon all levels of government the
requirements, and, the spitit, of the Freedom of
Informatlon Act,” 7 /i 7T Tt T

A reporier who asked for an update on the
progress of this effort was told by a Justice spokes-
man that a letter showing how many FOIA cases
had been affected by this move had been sent to a
Senate subcommittee. However, Justice's policy,
he added, was not to release the letter until the
Senate subcommittee acknowledgedit. =~ = .
' Diana Huffman, counsel for the Senate Judici-
mnw.u Administrative Practices Subcommittee,
said her panel had received a letter saying that
there was a total of 475 FOIA cases to begin with
and that the letter made it appear that only four of
them had been dismissed. mna could not release
the letter either, she said, because it seeméd to bd
“fuzzy” and the panel was secking a better re-
sponse, : )

The two Justice Department officlals workin
with the FOIA docket, Assistant Attorney Genera
Barbara A. Babcock, head of the Civil Division,
and her deputy, William G. Schaffer, could not be
_..2_._%&, for comment, despile two days of phone
calls, i _

Still, there are ways of getting such Information.
The Washington Star has sent a Freedom of Infor-
-mation Request to Justice, asking for the records
showing the status of the FOIA case docket.
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