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T
H

E
 L

A
W

L
E

SS S
T

A
T

E
? B

y the 
1 gross abuses of secret pow

er of 
the postw

ar period, sum
m

arized in 
this book in a w

ay that m
akes even a 

faithful new
spaper reader gasp at 

the scope and relentlessness of offi-
cial arrogance, did w

e becom
e a state 

w
ithout law

? T
ruly so? 

It depends, I think, on w
hether w

e 
feel that our system

 is an im
perfect 

one and that it repeatedly m
ade hor-

rible m
istakes but endured to try to 

do better; or that our system
 is a per-

fectible one that som
ehow

 w
as taken 

over by bad m
en, w

ho deserve to be 
punished, w

hile the rest of us go on 
to

 m
ak

e "stru
ctu

ral" refo
rm

s th
at 

w
ill prevent our cold-w

ar nightm
are 

from
 ever recurring again. 

H
alperin, B

erm
an, B

orosage and 
M

arw
ick operate on the latter prem

-
ise. T

he cold fury they pour upon 
C

O
IN

T
E

L
P

R
O

. C
H

A
O

S
 and all the 

other atrocities of secret bureauc-
racy arises from

 an alm
ost puritani-

cal com
m

itm
ent to the highest Ideals 

of dem
ocracy. T

his is the strength of 
.-their book, charging its dogged don-

inentation w
ith fire. 

-T
he four authors are absolutists. 

T
hey poke their light into every C

O
D

 

ner. T
hey see no legitim

ate reason 
w

hy the B
ill of R

ights m
ust be shaded 

in the slightest for any im
perative of 

national security. T
o, them

 a state is 

law
less if it does not respect the law

 
in every w

ay. T
hey believe that as 

long as the governm
ent is still caught 

burglarizing the S
ocialist W

orkers 
P

arty or m
aneuvering in A

ngola no-
th

in
g

 essen
tial h

as ch
an

g
ed

, n
o

t-
w

ithstanding the last few
 years' reve-

lations and reform
s. 

C
ertain

ly
 th

e 3
0
-y

ear reco
rd

 o
f 

governm
ental law

breaking provides 
p
o
w

erfu
l ev

id
en

ce fo
r th

eir case. 
T

he need to generate political steam
 

for further reform
s—

w
hich is the 

priority purpose of this book—
offers 

another com
pelling consideration. 

B
ut I am

 not quite ready to m
eet 

all the authors' standards, or to ask 
others to. F

or it seem
s to m

e that our 
system

 is an im
perfect one run by 

frail h
u

m
an

 b
ein

g
S

, p
eo

p
le w

h
o

 
m

ake m
istakes; and that the tend-

ency to regard it as perfectible im
-

poses goals that cannot be m
et and 

provides an unacceptable rationale 
for taking vengeance against public 
officials w

ho serve for a w
hile but 

cannot do anything else—
m

easured 
by an absolutist standard—

but fail. 
T

his is not our usual public.rheto-
ric. It can be m

isused—
and I con-

dem
n such m

isuse—
as an excuse for 

corruption or covering up. T
his is, 

nonetheless, dem
ocracy's dirty little 

secret: W
e should aspire, but w

e are 
not going to m

ake it. C
redit should 

be given for effort and intention. In 
a co

m
p
lex

 an
d
 d

ifficu
lt situ

atio
n
, 

high perform
ance is alm

ost a bonus. 
P

ride m
ay be our bicentennial boast. 

H
um

ility is w
hat w

e m
ust live w

ith. 
H

B
B

&
M

 are too seized by their 
purpose of generating outrage to ac-
cept this as a political fact. T

hey see 
the public's ebbing attention to intel-
ligence abuses as a civic failure. T

hey 
believe that new

 law
s can assure the 

fidelity to principle that assertions of 
executive authority—

even open and 
positive assertions—

cannot. 
T

o the four authors, secrecy is the.  
bugaboo. T

hey protest that the gov-
ernm

ent still w
ishes to keep covert 

operations secret. B
ut it w

as not just.  

secrecy that the officials w
hose acts 

they recount w
ere operating under. 

T
hey w

ere also operating under a 
perm

issive national consensus, one 
holding—

how
ever unpersuasive it 

m
ay now

 seem
—

that the nation's se-
curity w

as in peril. 
T

he proof is that the public life of 
the nation in that period w

as going 
in exactly the sam

e direction as its 
se

c
re

t life
: th

e
 d

ire
c
tio

n
 o

f 
M

cC
arthyism

 and interventionism
. 

In effect, citizens w
ere com

m
ission-

ing secret operatives to perform
 pre-

cisely and only those m
issions—

re-
stricting dom

estic dissent, hedging 
against foreign risks—

that w
ere al-

ready being perform
ed in public. 

T
here w

as a certain fastidiousness 
about m

eans; hence som
e tasks w

ere 
given over to be done underground. 
T

here w
as little about ends. 

I am
 not prepared to condone law

-
breaking but neither am

 I ready to 
condone the retroactive scapegoat-
ing of people w

ho, though they be-
trayed one trust, the trust of pow

er, 
did so—

or so m
any of them

 felt—
to 

serve another trust, the trust of na-
tional security, w

hich they had am
-

ple reason to believe w
as the public's 

choice. T
o call their acts (as in this 

book's subtitle) "the crim
es of the 

U
.S

. intelligence agencies" is to ig-
nore w

ho ordered them
 up. 

I w
an

t to
 h

o
n
o
r an

d
 en

co
u

rag
e 

people of conscience w
ho put their 

careers at jeopardy for the sake of 
the B

ill of R
ights, and I w

ant to kick 
out the people responsible for past 
policy. B

ut I do not w
ish to pay court 

to a m
easure of public duty so high 

that it cannot be m
et, practically as-, 

su
rin

g
 p

erfo
rm

an
ce th

at w
o
u
ld

 
m

ake us seem
 even m

ore hypocriti-
cal as a nation than w

e already are. 
T

he authors fault the executive re-
form

s so far m
ade: F

ord's E
xecutive 

O
rder 11905 on intelligence organiza-

tion, the attorney general's guide-
lines for dom

estic security investiga-
tions, the proposed secrecy and w

ire-
tap reform

 bills. T
hey find them

 ti- 

m
id, licensing unconstitutional prac-

tices in the guise of establishing ac-
countability. 

T
hey don't accept as legitim

ate, o
r 

as useful to the public, that F
ord had 

a p
o
litical n

eed
 to

 d
o
 so

m
eth

in
g
 

w
hile the public's attention w

as en-
gaged, and that his steps are a serv-
iceab

le p
atch

 jo
b
 w

h
ich

 w
ill h

o
ld

 
w

hile C
ongress, inevitably grinding 

m
ore slow

ly, contem
plates perm

a-
nent repairs. 

P
erm

anent legislation endorsed by 
the four authors w

ould end all covert 
operations, safeguard the w

hole pol-
itical spectrum

, fashion charters for 
all the intelligence agencies, and en-
su

re fair law
 en

fo
rcem

en
t. A

ll o
f 

this, of course, w
ill be on the plate of 

the new
 C

ongress. 
T

his is as it should be. L
aw

s, pub-
licly m

ade, are the w
ay the people 

tell officials how
 to use official pow

-
- er. B

ut I w
onder if new

 legislation 
w

ill fully respect the prem
ium

 w
hich 

the authors place on libertarian val-
ues. T

hey see C
ongress as the crucial 

check on executive freew
heeling. I 

am
 not so sure they understand that, 

the C
ongress, open as it is to popular 

currents, is not the tem
ple of liber-

tarianism
 they w

ould like it to be. 
W

e are not yet that kind of society. 
T

here is too m
uch residual national-

riecurity anxiety. T
here is far from

 
full tolerance of dissent. W

e aspire to 
be a governm

ent of law
s but law

s 
can

n
o
t b

e en
acted

 o
r en

fo
rced

 to
 

serve a purpose not supported by a 
broad public consensus. 

T
here is cause for &

m
ay here but 

not, I believe, cause for despair. W
e 

are not, and have not been, a law
less 

state. R
ussia 

is law
less: p

o
w

er is 
w

ielded by a few
 individuals subject 

only to arrangem
ents m

ade am
ong 

them
selves. S

hort of revolution or 
w

ar, that system
 provides no m

ethod 
o
f rem

ed
y
in

g
 its ch

aracteristic 
ab

u
ses o

f cen
tral p

o
w

er an
d
 n

o
 

m
eth

o
d

 o
f alterin

g
 th

e fact th
at 

pow
er is centralized. T

hat is law
less- 

ness. 	
❑

 


